Federal Communications Commission DA 03-3121

M. PUBLIC INTEREST ANALYSIS

A. Tramework for Analvsis

16 In considening the Applications, the Commussion must determine, pursuant 1o section 214{a)
and wection 310(d) of the Act whether the proposed transfers of control will serve the public interest.*
In addinon, because Global Crossing seeks 10 transfer ulimate contro] of 1ts ownership nterests i cable
Janding hcenses, we review the proposed transaction under the Cable Landmg License Act.* Fnally,
because of the forcign ownership interests presented 1n this case. we also must determine whether the
proposed nansfer of conrol of wireless heensees GCNAN and EAN 1s permmssible under the foreign

ownership provisions of section 310 of the Act ®

17. The lepal standards that govern our public mterest analysis for transfer of control of
authorizations and hicenses under sections 214(a) and 310(d) require that we weigh the potential publhic
mterest harms against the potenual pubhic mmterest benefits 10 ensure that. on balance, the proposed
nansaction will serve the public mterest. convenience. and necessity ¢ Qur analysis considers the likely

{Continued from preyious page)
will be made 1¢ the Commussion sheuld subsequent ovents warrant the further transfer of the cable landing license.

See Decemnber 18 Lener. supra note 10, 314 On August 18, 2003, Applicants further advised that PC Landimng’s
asset safe has not vet closed and. although Asia Global Crossing has compleled the sale of substanually all of 1ts
operanng subsidanics the Asia Global Crassing nansacuon has not yet affected Global Crossing’s ownership
interest 1 PC Landing which imerest will remain intact until erther the PC Landmg recrganization concludes or
the AGCL Chapter 7 tructee ahandoens its equity interests i PC Landing  See August 18 Lener, supra note 62, at
2-3 see also Lener from Jean L Kiddoo ¢nd Paul O Gagmer, Counsel for Applicants, to Secretary, Federal
Communications Conwmussion (filed Mar 20 2003) (*March 20 Lenter™), at 1, Global Crossing Reply to XO
Comments, supra note 14, at4-5 Thus Apphcams state that Commmussion approval 1o transfer control of Global
Crosaing ¢ interest in the PC-1 cable landing heense held by PC Landing continues 10 be yequired See March 20
Letier a1 1. Global Crossing Reply 10 XO Comments, supra note 14, at 4, August 18 Lener, supra note 62, at 3.

i 47 U'S C §§ 214(a). 210(d)

& Sce alse Execunive Order No 10520, Exec Ord. No 10530, § 5(a), reprinred as amended 1n 3
U S C 8301 (“Exccutive Order 10530 Review of Commussion Consideration of Apphcanons under ihe Cable
Landimg License Act. Repont und Order. IB Dochet No 00-106. FCC 01-332. 16 FCC Red 22167, 22169-70, % 5
12001) (“Submarine Cable Report and Order™) 47 CF R § 1 767(b). Sireamlined Proc edures for Execunive
Eranch Review of Submarine Cable Lunding Licensc Requests, Media Note (Revised) (Dec 20, 2001), available
ar www state pov/npaspre/psi2001 (visited March 28, 2003)  Pursuant 1o section 1 767(b) of the Commussion’s
rutes, the Cable Landing License Act and Fxecuine Order 10530, we iformed the Department of Siate of the

Submanne Cable Application
6 47U SC € 310(a). (b)

¢ See, e g, Apphcanon of VoceSn eam Wireless Corporanon, Poweriel, Inc, Transferors, and
Diursche Telehom AG, Transferee, for Consent 1o Transfer Connol of Licenses and Authorizations Pursuani to
Secnons 2/4 and 310¢d) of the Communications 4ct and for Declaratory: Ruling Pursuant to Section 310 of the
Communicanons Act, Memorandum Opinion and Order, FCC 01-142, 16 FCC Red 9779, 9789, 917 (2001)
(“VoweSnram/Deursche Telehom Order”)  See also AT&T Corp , Brinsh Telecommunicanons, PLC, VLT Co
LLC, Vielet License Co LLC, and TNV (Buhamas) Limued, Apphcations For Grant of Section 214 Authoriry,
Modificanon of Awthorizauons and Assignment of Licenses in Connection wiih the Proposed Joint Venture
Lerween ATAT Corp and Bk Telecommumcanens, PLC, Memorandum Opinion and Order, FCC 99-313, 14
TCCRcd 19140, 19147915 (1999) ("AT& 7787 Order ™), Monen: Services inc und TMI Communicanons and
{contnued )
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vompetiive effects of the proposed transfers and whether such transfers raise sigmficant anti-competitive
1ssues “* In addion. we consider the efficiencies and other public nterest benefits that are likely 1o
1esult fiom the proposed transfers of control of the licenses and authorizations.® Further, we consider
any national secunity. law enforcement. foreign policy or trade policy concerns brought to our attention
by the'Executive Branch ™ Simlarly. our review pursuant to the Cable Landing License Act considers
the compentive effects and public interest benefits of the proposed transaction, as well as any national
security. law enforcement foreign policy or trade policy concerns rajsed by the Executive Branch,”

B. Qualifications of Applicants

18 As a threshold maner. we must deterrmine whether the Apphicants have the requisite
qualifications to hold and transfer control of licenses under section 310(d) of the Act and Commission
rules " In making this determination. we do not, as a general rule, re-evaluate the qualifications of a
wran:feror unless 1ssues related 1o basic qualificanons have been designated for heanng by the
Commssion or have been sufficiently raised in petiions to warrant the designation of a hearing.” We
conclude that no such 1ssues have been raised here that would require us 10 designate a hearing to re-
evaluate the basic quahifications of the transferor, Global Crossing ™ Conversely, the analysis of every

(Continued from previous page)
Company, LP, Assipnors. and Mobile Saiellize Ventures Subsidiary LL.C Assignee, Order and Authonzation, DA

01-2732. 16 FCC Red 20469. 20473, 9 11 (In'] Bur 2001)
6t See, e g, AT&T/BT Order, 14 FCC Red a1 19148, 9 15
& See, e g, VorceSu cam/Deutsche Telekom Order. 16 FCC Red at 9789, 9 17.

" See Rules and Pulicies on Foreign Parncipanion in the US Telecommunications Marker, Report
and Order and Order on Reconsideranon. FCC 97-398, 12 FCC Red 23891, 23919-21, 44 61-66 (1997) (“Foreign
Parnicipation Order ). Order on Reconsideranon, FCC 00-339, 15 FCC Red 18158 (2000).

o See Foretgn Parnapanon Order, 12 FCC Red a1 23933-35, 49 93-96, 23919-21, 61-66.
- A7CFR &§21d). 47 CF R § 1 948 (wansfer of contrel of wireless hicenses).
- See, e g, VoiceStcamiDeursche Telehom Order. 16 FCC Red a1 9790, 9 19,

74 CWA allcges that Giobal Crossimg’s “knowledge and experuse” resulted 1n the company’s
bankrupicy and losses 1o Global Ciossing s employees, investors. and creditors See CWA Comments, supra note
36, at 3 ACNI alleges that Global Crossing refuses 10 honor the contract Jaws of the United States  See ACNI
Sialement. supra note 39. a1 20 In evaluanng character qualifications of apphcants, the Comrmssion considers
nusconduct that violaies the C oramumcanons Act or a Commussion rule or policy and ceniam adjudicated non-
FCC-related behavior that allows the Comrmission 10 predict whether an applicant has or lacks the character trais
of truthfulness and rehability  See Policy Regarding Character Qualificanons in Broadcast Licenses, Repon,
Onder and Pohey Statement. FCC £5.648. 102 F C C 2d 1179, 1190-91.9 23, 1195, 9 34 (1986}, recon granted
in part dented in part, 1 FCC Red 21 (1986). appeal dismussed sub nom Nanonal Assocration for Better
Broadiasnng v FCC No 86-1179 (D C Cir 1978), modified, 5 FCC Red 3252 (1990), recon granted mn part, 6
FCC Red 3448 (1991}, modified in part, 7FCC Red 6564 (1992)  See also MCI Telecommunicanons Corp,
Peunon for Revocation of Operating Authoriry, Order and Notice of Apparent Liability, FCC 88-24, 3 FCC Red
509,515 n 14 (1988) (characier quahfication standards adopted 1n broadcast context can provide pudance i
common carner comesty. Lockheed Marnn Coiperation, COMSAT Government Systems, LLC, and COMSAT
Conporanon, Appheations for Transfer of Conn ol of COMSAT Corporanion and its Subsidiaries, Licensees of
Pariows Sarellie Earth Stanon Private Land Mobile Radio and Expervmenial Licenses and Holders of
Juicrnanonal Section 214 Awhorizanons, Order on Reconsideration FCC 02-197, 17 FCC Red 13160, 13 167, 9
tconhinued )
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nensfer appheauon requires 1hat we delermine whether the proposed transferee 15 qualified to hold
Commesion hicenses © Section 310(d) requires the Cormrmssion to consider the qualifications of the
proposed transferee as1f the transferee were zpplying for the license directly under section 308 of the
Act * Although IDT argues 1hat the Apphcants have failed 1o file the requisite information for the
Commission to make a determmation. we disagree ' No other party has challenged the basic
qualificattons of the transferee 1n this ransaction, New GX, and our independent review finds no
cvidence to sugpest thut New GX Jacks the requisite financial, techmical, legal, or other basic
qualifications to control GCNAN and EAN ™ Thus, we find that New GX possesses the basic
{Connmued from previous page}

17 (2002) (Commssion has recognized that prior musconduct can have matenal bearing on qualificanons for non-
broadcast as well as broadceast licensees and has assessed the relevance of such matiers consistent with its
broadcast character policy statement)  Under this line of policy gindance, the allepations raised by CWA fall shon
of giving nise 1o anissue of Global Crossing’s quahifications to hold and transfer wireless authorizatons  We are
not gware of adjudicated non-FCC-1elated behavior that would bear upon the qualifications of Global Crossing 10
held and wransfer the warcless authonizanons mvolved in this docketed proceeding  Likewnse, as discussed below,
wee 9l £2-54, we deny ACNY's request that we modify the contracts with GC Bandwidth, and do not reach ACNI's
argument that Glebal Crossing refused 10 honor contract law

& See 47 U S C §§ 310(d), 208(b) (apphications must set forth such facts as the Commussion may
1equire as to cizenship chatacter. and financial. 1echmical and other qualifications), see also Applicanons of
4ir Touch Commumicanons, Inc, Transferor, and Vodafone Group, PLC, Transferee, For Consent 10 Transfer of
Conuol of Licenses and Authorizanons, Memorandum Opimon and Order, File Nos 0000003690 ef af , DA 99-

1200 14 FCC Red 9430, 9432-34, 99 5.9 (WTB 1999)

B See 47U S C § 310(d)

T Our 1eview of the Apphicanions finds no basis 1o conclude that the ownership information
sulnmimed by the Apphcanons 1s either msufficient or otherwise incomplete for purposes of evaluating New GX's
guahficanons Specifically, IDT alleges that the Applicans’ Form 603 ownership filings do not contain “required
attnbutable ewnership information repaiding officers and duectors © See 1DT Reply to Third Amendment, supra
nate 56 at S n 13 We note. however that cur rule< do not require the disclosure of “aurbutable ownership
imformanon” for officers and directors in this context Rather, what 1s required 1s the disclosure of the real party
(o1 parnes) minierest 10 an application. mcludimg a disclosure of those persens or entines directly or mdirectly
nwrning o1 connollmg the applicant or hicensee We behieve that the Apphications sansfy this requitement.
Simlarly with respect to 1DT s argumeni that Applicanis must provide the names of the officers and directors of
each of the Singepore ennnes—uncludmg ST Telemedia. Singapore Technologies, Temasck and SingTel—mn order
to deternune the exient of interfocking directorates. see 1DT Petunon to Deny Third Amendment, supra note 49, at
6 we note that the Comumussion’s foreign carmer affiliation rules require the Apphcants 1o provide information on
any micloching direciarates berween the transferec. New GX, and foreign camers, not among the various
Singapore compamnies and not with respect 10 the two domestc wireless licensees at 1ssue here  In any case, this
Order and Auvthonzation condiuons the nansfer of control of the yntemational section 214 authonzatons and
wwbmarnine cable licenses on a requirement that New GX prowvide an updated interlocking directorate certification,
purcuant 1o parts 63 and 1 of the rules within five business days after appointment of 1ts board of directors and the
heards of directors of the miernational section 214 and submarine cable subsidianies or within five business days of
r¢lease of 1this Order and Authorization whichever occurs later See 47 CF R §§ 63 24(e)(2), 63 18(h), 63 09(g),
! m67H)N8). (11} see alse Wilhams Communicanons, LLC, Licensee, Williams Commumcations Group, Inc
Trunsferor, and Wilhams Communications Group Inc (Debior-m-Possession), Transferee and Transferor, Nune
Pro Tunc Pro Forma Transfer of Coniral and Tiansfer of Control, DA 02-3246, 17 FCC Red 23808, 23809 (Int’]
Bur 2002) (mierlocking directorale cernfication condition)  See also infra ¥ 63

7t ,
We address elsewherc in this Order and Authonization the argument that foreign investment in
New GX racec potenual foreign ownership or nanonal secunty concerns  See infia at 4 19235, 46-5]
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quahfications 1o control wireless licensees GCNAN and EAN

C. Forcign Ownership Review

19 In this section. we address issues relevant 1o our public interest inquiry under the foreign
ownership provisions of section 310 of the Act New GX requests a ruling, pursuant to section 310(b)(4)
of the Act. that 1t would not serve the pubhic mierest for the Commussion 10 prohibit ST Telemedja from
acquirmg. thiough New GX, indncct ownership mterests in common carrier wireless licensees GCNAN
and EAN 1n excess of the statutory 25 percent foreign ownership benchmark Specifically, New GX asks
that the ruling (1) permut the “unlimited” mdirect foreign ownership of GCNAN and EAN by ST
Telemedia. and (2) allow GCNAN and EAN 10 accept up to and mcluding addiional, aggregate 25
percent indirect equity and voting mterests from other unnamed foreign investors, except that no single
foreign mvestor. with the exception of ST Telemedia. may acquire indirect foreign ownership of
GCNAN and EAN m excess of 25 percent without prior Commussion approval under section 310(b)(4).”
In support of the requested ruling. New GX as«eris that the proposed mvestment by ST Telemedia 1s
attrthutabie 10 a World Trade Organization (“WTQ") Member — Singapore — and, therefore, ST

Telemedia 1s entitled 10 a rebuniable presumption that the proposed investment m New GX does not raise
HO

competiltve concerns
20 Bazsed on the record before us. we conclude that 1t would not serve the public interest to deny
the transfer of control of the hicenses held by GCNAN and EAN because of the proposed indirect foreign
ownership interests that would be held by and through New GX and its wholly-owned subsidiary GC
Holdimgs We therefore grant New GX s petinon for declaratory ruling under secton 310(b)(4) to the
extent speciflied below  Relying on Commussion precedent. we find that we should not consider the
proposed transfers of control under sechion 210(a) and 310(b)(1)-(b)(3) of the Act ¥ Given Commussion

7 See Pennon for Declaratery Ruhing. supra note 1. al 25-26, as amended by Third Amendment,
supra note 1, at 3 n 6, and as further amended by the Fourth Amendment, supra note 1. at 1.

B Sec Petion for Declaratory Ruling supra note 1, at 16-18 and 26, as amended by Third
Amendment, supra note 1, at 7 {asserting that, as company from WTO Member country. ST Telemedia 15 entitjed
to precumpuion that proposed snvestment m New GX 15 1 the public interest and nothing in the record raises
excepnional ciicumstances that would 1ebut presumption)  Applicants also state that Singapore 1s one of the largest
nacing parners of the United States and 1s a key strategic U S ally in the Asia-Pacific Region See Third
Amendment. supra note 1. at 8 & 8§ nn 18.20 Apphcams contend that the proposed transaction 1s the kind of
myesmment envisioned by the U S -Sigapore T1ee Trade Agreement signed on May 6, 2003 See:d at 8 & 8 n.19.

H Secnon 310(a) of the Act prohubits anv radio heense fiom being “granted to or held by” a foreign
government of 11s representanve. See 47 US C § 210(a) The ownership structure proposed by New GX 15 such
that no foreign povernment or 1ts representalive will hold any of the radio licenses  Section 310(b)(1)-(2) of the
Act prohnbits common carrier. broadcast and acronautical fixed or en route radio heenses from bewng “granted 10 or
held by aliens. or thetr representztives or forexgn corporations See 47 U.S.C § 310(b)(1}, (b)(2) Accordimg 10
the Applications, no ahen, representative, or foreign corporanon will hold any of the common camer licenses
Accordingly we find that the proposed mansacton 15 no! imconsistent with the foreign ownership provisions of
section 310(a) and 310(b)(1)-(b)(2) of the Act  See VouceSneam/Deutsche Telekom Order, 16 FCC Red at 9804-
9809, 99 3&-48 (1ssues related to mdincect forergn ownership of commeon camer licensees are addressed under
secnon 20(b){4)} Addimonally. because the proposed rmansaction does not involve direct foreign investment 1n
GONAN and EAN, the common camier wieless Jicensees. 11 does nol trigger section 310{b)(3) of the Act. which
places a 20 percent limit on dnect ahen, foreign corporate or government ownership of entinies that hold commen
carner. broadeas: and aeronautzeal fined or en route Title 111 hicenses. See 47 USC § 310(b)(3)
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precedent. we disrmss the arguments of ACNI and [DT that we must consider the transfer of contro] of
the wireless licenses under section 310(a).¥

1. Lcgal Standard for Foreign Ownership of Radio Licensees

21 Secnon 310(b)(4) of the Act esiablishes a 25 percent benchmark for indirect, attnbutable
v estment by foreign individuals. corporations, and povernments n U S common carmier radio
licensees, but grants the Comymssion discretion 1o allow higher levels of foreign ownership 1if it
determines that such ownership 15 not inconsistent with the public interest.* The calculation of forergn
owmiership mnterests under section 310(b)(4) 1s a two-pronged analysis in which the Commussion '
examines separately the equity interests and the voting mterests in the licensee’s parcnl." The
Commussion calculates the equity interest of each foreign investor 1n the parent and then aggregates these
interests to determine whether the sum of the foreign equity interests exceeds the statutory benchmark.
Simularly. the Commussion calculates the voting mmterest of cach foreign investor in the parent and
apgregates these voung mterests ©°  The presence of aggrepated zlien equity or voling mterests in a
common carmer hcensee’s parent 1in excess of 25 percent triggers the applicability of section 310(b)(4)s
statutory benchmark.*® Once the benchmark 1s tniggered, section 310(b)(4) directs the Commussion to
determine whether the * public interest will be served by the refusal or revocation of such license.””"’
Apphcants identfy proposed foreign ownership, through New GX. of Global Crossing North Amencan
Holdings, Inc , the U S parent of GCNAN and EAN, that would exceed the 25 percent benchmark set by

5 See ACN] Objections 1o Thurd Amendment, supra note 50, at 5 (staung that Thud Amendment
fails 10 cerufy that ST Telemedia 1s not a foreign government or representative thereofl). IDT Pettion to Deny
Third Amendment. supra note 49, at 10-16 (argumg that Commussion piecedent 1s ermoneous). IDT Reply to Third
Amendment, supra note 56, a1 22 (argwing that “past Comrmssion decivions do not provide a solid basis on which
1o confirm the distincnion berween Sections 210(a) and 310(b)”) fut see Global Crossing Opposition to Petitions
10 Deny Third Amendment. supra nole 52, a1 3 {GCNAN and LA™ are U S companics that clearly are not foreign
gorernments and will net become representauives of a foreign porernment) See also Sen Burns and Sen.
Hollings Ex Parte. supra note 58, at 1.2 (urging Comnussion 1o pive thorough consideration to Congressional

mmient regarding foreign ownership)

£ See 47U S C § 310(b)(4) (providing that “No hroadcast or common carmier or aeronautical en

route or seronautical fixed radio stanion license shall be granted 10 or held by any corporation directly or

mdirectly contiolled by any other corporation of which more than one-fourih of the capital stock 1s owned of record
or voled by aliens their representanives. o1 by a foreign povernment o1 represcrnfative thereol or by any corporation
organized under the iaws of a foreign country, 1f the Commussion finds that the public interest would be served by the

refusal or revocanon of such license.”)
ke See BBC License Subsidiary L P . Memorandum Opimon and Order. DA 95.364, 10 FCC Red
10968, 10973, 922 (1995) (“BBC License Subsidiary™)

& See id at 10972, 920, 10973-74, 99 22-25

Be See, e g, Sprint Corporanon, Pennon for Deciuraiory Ruling Concerning Section 310(b)(4) and
(d) and the Public Inieresi Reguirements of the Communications Act of 1934, as amended, Declaratory Ruling and
Order. FCC 95-498, 11 FCC Red 1850, 1857, 147 (1995) (“Sprint Rufing™) See also BBC License Subsidiary, 10
FCC Red a1 10973-74,9 25

& See Sprint Ruling, 11 FCC Red a1 1857, 47 (quoung section 210(b)(4))  1t1s the licensee’s
obhgaton 10 inforn the Comimission before 115 indirect foreign ownership exceeds the 25% benchmark set forth n
cection 310(b}{4}  See Fox Television Sianons, Inc, Order. FCC 95-188, 10 FCC Red 8452. 8474, 9 52 (1995)
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section 310(b)(4)." In addion, New GX 1tself 1s a foreign company, as 1s 1ts wholly-owned subsidiary
GC Holdings. which will be the direct parent of Global Crossing North American Holdings, Inc. Thus,
the 100 percent direct and indirect ownership mterest that would be held by GC Holdings and New GX
in Global Crossing North Amer:can Holdings. Inc also would exceed the 25 percent benchmark. We
therefore must consider the ransfer of control to New GX of the common carner licenses held by

GCNAN and EAN under section 310(b)(4) of the Act.

22 Inthe Foreign Parucipanon Order. the Commussion concluded that the public mtcrelst would
be sered by permiting grealer :nvestiment by individuals or entities from WTO Member countries n
U.S common cammer and aeronautical fixed and en roure hicensees.*® Therefore, with respect to indirect
foresgn investment from WTO Members. the Commussion replaced 1ts “effective competitive
opportumuties.” or “ECO," 1est with a rebuttable presumption that such investment generally raises no
compentive concemns.”® In evaluating an apphcant’s request for approval of foreign ownership interests
under section 310(b)(4). the Commission uses a “principal place of business” test 10 determine the
nationality or “home market” of foreign investors.”’

23 In light of the policies adopted 1n the Foreign Parnicipation Order, we begin our evaluation
of the proposed transaction under section 31({b)(4) by calculating the proposed attributable foreign
equnty and voting mterests 1n Global Crossing North Amenican Holdings, Inc., the U.S parent of the
wircless icensees  We then determine whether these Toreign interests properly are ascribed to

¥ GCNAN and EAN are common camer wireless hcensees  GCNAN has 25 common carmier
licenses and one privale cammier wireless hcense EAN has 20 commen camer point-to-pomnt rmucrowave licenses
We note that section 310(b}(4} governs only common carrier, broadcast, and aeronautical er route or fixed radio
licenses Therefore. we do not consider specifically in our discussion here the proposed transfer of the private
radio hicense held by GCNAN  Our findings with respect to compeunve effects, see infra 1§ 36-41, our pubhic
mierest determanation for the common carmier heenses, see wifra 9 25-35, and the Executive Branch's resolution of
any national security and law enforcement « oncemns, see infra 9 46-51, collectively suffice 1o resolve any public
interest imphcanons outside owr review under section 310(b)(4), 10 the extent there are any, for the non-common

carrier license

# See Foreign Parncipanon Order. 12 FCC Red at 23896, 9 9. 23913, 9 50, and 23940, 14 111-12
i See 1d at 23896, 99, 23913, 9 50, 23940, 9 111-12
o To derermune a foreign enuty’s home market for purposes of the public interest determunation

under secuon 210(b)4), the Comnussion will \denufy and balance the followng factors (1) the country of a
foreign enuty’s mcorporation, orpamzatien or charter, (2) the nanonahty of all investment principals, officers, and
direciors, (3) the country m which the world hezdquaners s located, (4) the country 1n which the majonty of the
tangible property, including production. transmussyon, billing, information. and control facilities, 15 located; and (5)
the country from which the foreign entity derives the gieatest sales and revenues from 1is operations  See Foreign
Parucipation Order, 12 FCC Red a1 23941. 9 116 (c1tmg Marker Emiry and Regulation of Foreign-Affiliated
Ennines, Report and Order, FCC 95-475, 11 FCC Red 3873, 3951, 4207 (1995)). For examples of cases applymng
the five-factor “principal place of business™ test, see Lockheed Marnn Global Telecommunications, Comsat
Corporanion, and Comsat General Corporanon, Assignor, and Telenor Satellite Mobile Services, Inc, and
Telenor Sarelliie, Inc , Assignee, Apphcatons for Assignment of Section 214 Authorizanons, Private Land Mobile
Radho Licenses, Eaperimental Licenses, and Larth Stanion Licenses and Penion for Declaratory Ruling Pursuant
to Seciron 310(hj(4) of the Communicanons Act, Crder and Authonzauon, FCC 01-369, 16 FCC Red 22897
{2001), errarum, DA 02-266, 17 FCC Red 2147 (Inv'l Bur 2002), recon demied, FCC 02-207, 17 FCC Red 14030
(2002) (“Telenor Order™), Space Station Sysiem Licensee, Inc , Assignor, and Iridum Constellanon LLC,
Assignee, et al, Memorandum Opimion Order and Auvthonzauon, DA 02-307, 17 FCC Red 2271 {Int’] Bur 2002)
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individuals or entities that are ciizens of or have their principal places of business in, WTO Member
countmies  The Commssion has stated. in the Forexgn Parnicipation Order, that 11 will deny an

application 1 1t finds that more than 25 percent of the ownership of an entity that controls a common
carmier radio hicensee 1 attributable to parties whose principal place(s) of business are 1n non-WTO
Member countries that do not offer effective competitive opportunities to U S. mvestors m the particular -
service sector 1n which the apphicant secks 10 compete i the U.S. market, unless other public imterest
considerations outweigh that finding *

24 In this case, the foreign equity and voung nterests in Global Crossing North American ‘
Holdings Inc would be held by and through New GX and GC Holdings. In Wilner & Scheiner and its
progeny, the Comrmssion has set forth a standard for calculating both ahien equity and voung interests
held in a licensee, or. as here. 1n the licensees” parent Global Crossing North Amernican Holdings, Inc.,
where such nterests are held through intervening entities * In calculating attnbutable ahen equity
imtercsts n a parent company. the Commission uses a multipher to dilute the percentage of each
invesior’s equity micrest 1 the parent company when those mterests are held through mtervening
companies  The mulupher is apphed to each link m the vertical ownership chain, regardless of whether
any particular Iink 1n the chain represents a controlling interest 1n the company positioned in the next
iower tier ** Once the pro raia equity inierests of each alien mvestor are calculated, these interests then
are aggregated 1o determine whether the sum of the interests exceeds the statutory benchmark.”® By
contrast, in calculating alien voting interests 1n a parent company, the multipher 1s not apphed to any hink
in the vernical ownership chain that constitutes a contrelling interest in the company posihoned 1n the

neat lower tier *°
2. Arnribution of Forcign Ownership Interests

25 As discussed in Section 1l wbove, the proposed transactuion contemplates that New GX will
succeed to the assets of Global Crossing which include one hundred percent of the equity and voting
mterests i Global Crossing North Amernican Holdings, Inc . a Delaware corporation that indirectly
wholly owns GCNAN and indirectly controls. and owns 86 7 percent equity and voting mterests 1n,

EAN “ In addinon. New GX will acquire the temamming 13 3 percent nmnonty equity and voting interests

” See Foreign Participanon Order, 12 FCC Red a1 22946, % 131

% Sec gencrally Reguesi for Declaratory Ruling Concerming the Citizenship Requiremenis of
Sccnions 3700b)(3) and (4) of the Communicarions Act of 1934, as amended, Declaratory Ruling, FCC 85-295, 103
FCC 2d 511 (1985) (“Bulner & Schewmer ), 1econ in part, FCC 86-406, 1 FCC Red 12 (1986); BBC License
Subsidiary. 10 FCC Red a1 10973-74, 441 2225, Amendment of Parts 20, 21, 22, 24, 26, 80, 87, 90, 100, and 101
of the Commussion’s Rules 10 Implemont Section 403(k) of the Telecommunicanons Act of 1996, Ordet, FCC 96-

396, 11 FCC Red 13072 (1996)

i See BBC License Subsidiary, 10 FCC Red a1 10973-74, 991 24-25

i See 1d a1 10973-74, 9 25

o Seed a1 10973, 923, see also Wilner & Schemer 1,103 F.C.C. 2d a1522,9 19.

7 Global Crossing cunently helds 11s interests 1n Global Crossing North American Holdmngs, Inc

through its Bermuda subsidiary Global Crossing Holdings Lid  Apphicants state they expect Global Crossing
Holdings Lid 10 be dissolved upon the concumimanon of the proposed transaction, and thus do not provide a
pnncipal place of business showing for Glohal Crossing Joldings Lid  See December 18 Letter, supra note 10. at
4 Appendis C 1o this Order and Awhonization presents the posi-closing ownership strucrure
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m EAN currently held by two indn1duals. and thus will own one hundred percent of EAN ** Like Global
Crossmg. New GX 15 1tself o1gamzed under the laws of Bermuda, a WTO Member * Applicants state
that New GX. 2 newly-formed company. does not vet have commercial operations and wil) not have such
operations until consummation of the proposed transaction '™ Applicants assert that New GX will have
substantially the same principal places of business as Global Crosmng.m] Specifically, Applicants state
that New GX, Ike Global Crossing. will not have a single pnncipal place of business, but, once 1t
suceceds to Global Crossing’s a<sets and operations, will carry out its global business pnncipally
countnies that are WTO Mcmbers ' On balunce we find that New GX, like Global Crossing, principally
will conduct 1ts business 1n countries that are WTO Members ' Therefore, pursuant to the Foreign
Parncipanon Order, New GX and GC Holdings are entitled to a rebuttable presumption that their
proposed foreign ownership of Global Crossing North American Holdimgs, Inc., the U.S parent of the
Tatle Il licensees. does not pose a risk 10 competition m the U.S market that would justfy denial of the
Applications  This presumption couid be rebutied only 1f we were 10 find that grant of the Applications
would pose a very high nisk to competinon in the U § market, where our peneral safeguards and other
conditons would be meffective at preventing harm to U.S. consumers.'™

26 We next calculate the foreign equity and voung interests i Global Crossing North American
Holdings. Inc that would be attnibutsble 10 ST Telemedia and the Creditor Shareholders. As discussed
in Section 11 C above, following consummation of the proposed transaction contemplated 1n the Purchase

i See August 18 Lenter, supra note 62, at 2

” See Cable & Wueless USA Inc, Apphicanon for Authority 16 Operate as a Facilities-Based
Carrier in Accordance with the Provisions of Section 63 18(e)(4) of the Rules Berween 1he United States and
Bermuda, Order Authornization and Ceruficate DA 00-311, 15 FCC Red 3050, 3052, 97 (Int’l Bur 2000) (relying
on an opimon provided by the U § Depariment of Siate that the 1994 Marrakash Apreement Estabhishing the
World Trade Orgamization applies 10 Bermuda, 2 dependent terriiory of the Unrted Kingdom)

100 See December 18 1 ertes, supia note 10, at 4

o1 Seeud a14-7 & 5 n 6, cving 10 Global Crossing Ltd and Fronuer Corporation, Applicanons for
Transier of Connol Pursuant 10 Secnons 214 and 310¢d) of the Commumcanons Aci, as amended, CC Docket No.
09-264. DA 99-1930 14 FCC Red 15911, 15919 % 16 (WTB, Int’l Bur & CCB 1999) {(finding that Global
Crossing principally conducts business in countes that are WTO Members)

e In providimg a principal place of business showing for New GX. Applicants state that (1) Global
Crossing and New GX both are formed under the laws of Bermuda, (2) the principal shareholders are entities from
the United States or Singapore, both WTQO Members. and most or all of the directors and officers of New GX are
expecied 1o be ciuizens of the Unnted States or other WTO Members, (2) Global Crossing’s Bermuda office 15 the
headquariers for Global Crossmg s holding company achivines, although most of the semor executives and key
employees of Global Crossing and ats subsidiaries. and approximately 67% of employees. are based the United
Stiates {4) the preal majonty of property 1< located in the United States and other WTO Member countnes or 1n
miernanonal waters and connecting WTO Members. and {5) the single largest source of Global Crossing’s revenue
1s the United States  See December 18 Lener. supra note 10, a1 4-7, Third Amendment, supra note 1, a1 7, 9-10

o As noted above. see supra note 10, New GX will hold 1ts ynierests in Global Crossing North
Amcnican Holdimgs. Ine through GC Holdimps  Based on Applicants” representation that GC Holdings wall not
engage 1n commercial operanons we find that GC Holdings will principally conduct ns business in Bermuda or
generally mn countries that are WTO Members

16 See Foreign Parncipanon Grder, 12 FCC Red a1 23913-14, 9 51
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Agreement. ST Telemedia, a Singupore company. would acquire common and preferred stock equal to
61 5 percent of New GX's equity and voung mterests, and the Creditor Shareholders would acquire
common stock equal 10 38 5 percent of New GX’s equity and voting interests '

. 27 ST Jelemedia We tum {irst 1o the proposed investment n New GX by ST Tclemedia, a
Singapore company  The Commussion’s artnbution principles require that we attribute ST Telemedia’s
61 5 percent equity and voung mierests m New GX fully 1o Global Crossing North Amenican Holdings,
Inc . because Global Crossing North Amenican Holdings, Inc. would be wholly owned and controlled by
New GX ST Telemedia 18 a direct wholly-owned subsidiary of Singapore Technologies, a Singapore-
based conglomcrate that. m turn. 15 a direct wholly-owned subsidiary of Temasek, a Singapore '
investment company that 1s wholly owned by the Government of Singapore '™ Applying the five-factor
principal place of business test. we find that ST Telemedia and 1ts parent compantes have thewr principal
place of business 1n Singzpore. a WTO Member.'” ST Telemedia, Smgapore Technologies, and
Temasek arc o1gamzed under the Jaws of the Republic of Smgapore and headquartered 1in Singapore,'®
Seven out of eight of ST Telemedia’s directors, and six out of 1ts deven senior officers, are citizens of
Simgapore. which also 15 the country 1 which the majonty of its tangible property 1s located, and the
country from which 1t derives the greatest sales and revenues.'™ All of the directors and senior officers
of Smgapore Technoiogies. and all of the directors and Tour of the five semor officers of Temasek, are
cibzens of Singapore "' A majonity of the property of cach of Singapore Technologies and Temasek 1s
located i Singapore. and both companies denve the Jargest portion of their revenues from therr
Singapore operanons ' Thercfore, ST Telemedia, Singapore Technologies, Temasek, and the
Government of Smgapore are cnnitled 10 a rebuttable presumption that their proposed indirect foreign
ownership of Global Crossing North Ameinican Holdings. Inc does not pose a risk to competition i the
17 S market that would yusufy demal of the Applications '

28 The Commussion atso considers any relevant factors and evidence that might tend to rebut

Sce supra$ 4
o6 Sec Pecimnon for Declaratory Rulimp. supra note 1. at 17

e As noted ahove. see supra note 27, ST Telemedia wall hold 1< imerest in New GX through
Singapore and Mauntius subsidianies  Applicants advise that the only business actnity of STT Crossing Ltd will
be to hold the invesmments of ST Telemedia in New GX  See December 18 ] etter supra note 10, at 6 n 8,
Sepiember 18 Letter, supra note 10, at 1 Based on this representation we find that STT Crossing Lid will have
ns principal place of business 1n Singapore or Mauntius Maurnitius is a WTO Member  See, e g
www wio orgrenghsh/thewto_efwhans e/if_esorp6_e hun (visited March 28 2003)

108 See Pention for Declaratory Ruling. supra note 1, at 12, Third Amendment, supra note 1, at 7
nl?

109 See Pennion for Declaratory Ruling, supra note 1, at 17-18

Ho See Third Amendment. supra note 1,217 0 12

H See 1d

s We find that. because Singapore 1s a Member of the WTO, the Government of Simgapore’s

indirect investment in Global Crossing North Amercan Holdings. Inc 1s properly treated as an investment from a
WTO Member country
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the presumption that investment by individuals or entines from WTO Member countries generally raises
no nisk to competiion m the U S market ' IDT contends that the transfer of control of Commuission
hicenses 1o New GX would raise “preciscely the sort of *exceptional circumstances’ that rebut the
presumption” because New GX would be “affiliated with carmiers possessing market power m [Singapore
and Indonesia), themselves affiliated with [the Government of Singapore] ™' 1n the

VoiceSiream. Deutsche Telehom Order. the Commmssion stated that the existence and degree of control by
a foreign government 1s relevant to determining the public mterest under section 310(b}4)."* Here, for
the reasons discussed below at parugraphs 31-32, we conclude that the Government of Singapore’s
mdirect aownership mierest in ST Telemedia. which wall control transferee New GX, will not confer a
umque financial advantage, or otherwise create a high risk to competition or consumers i the United
States. that warrants conditions under section 310(b)(4) other than those adopted in ths Order and

Authonization.

29 The Applicants contend that povernment ownership of ST Telemedia poses no threat to
competition m the United States ''® Applicanis advise that the Government of Singapore does not have
the nght to consent to or veto the decisions of. or 10 hold a “golden share” 1n, ST Telemedia.'"’
Apphicants further advise that ST Telemedia functions as a competitive, commercial enterprise with a
pmofit-maximizing objective *'® Applicants state that the Government of Singapore provides no subsidies
or grants 10 ST Telemedia, but that ST Telemedta finances 1ts investment activities through traditional
commercial means ' Applicants also state that ST Telemedia’s workforce and the workforces of ST
Telemedia’s subsidiaries are not and never have been civil servants.'” Fally, the Applicants note that
ST Telemedia’s operational subsidianes in Singapore are subject 1o the repulatory oversight of the Info-

a Sec Telenor Order 16 FCC Red a1 22909, 427 In this instance. four Congressional letters urge
us to undertake a therough review  See Cong Wolf Ex Parie. supra note 58, at 2 {(urging full and complete review
of Huichison Telecommunications 1id “s then-proposed investment), Sen Daylon Ex Parte, supra note 58, at 1
(askhing Commussion 1o consider 1ssues very carcfully and 10 sencusly consider any information provided m the
record by the Deparniment of Defense and Federal Bureau of Investigation), Sen Burns and Sen Hollings Ex Parre,
supra note 58 at -2 (wging Comnussion not 10 expedile 11s review but to thereughly probe the transaction, giving
thorough constderation 1o Cangressional intent 1egarding foreign ownership), Cong Weldon Ex Parte, supra note
58, at 1 (stating that proposed ransaction must be reviewed with the simiciest of scruiiny)

He See IDT Pensuion 10 Deny Thnrd Amendment, supra note 49, at 20

2 See VoirceSiream/Deunvche Telehonm Order. 16 FCC Red at 9813, 9 56, see also Telenor Order,
16 FCC Red 2122909, 9 28

he See Global Crossing Opposiion 10 Petitions to Deny Third Amendment. supra note 52, a1 7, 11-
14 Applicants siate that the FCC-Licensed Subsidianes parucipate as non-dormnant providers m U S markets
that arc tughly competiive - They state that consumimation of the proposed transaction will not change the
siteation. because there will be no conselidation of U S nerwork assets or of the U S interstate
telecommunications market and because the Applicanis have agreed 10 accept denunant treatment on the U § -

Singapore route  See id at 7-§

o See 1d at 11
He See wd at 11
e See i at 12

2
- See 1d
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communicztions Development Authonty of Singapore (the “IDA") and that the IDA has 1ssued over 600
licenses 1o provide facihines-based and services- bach telecommunications, mcluding hicenses held by
subsidianes of U S telecommunications carrers.’

30 IDT rephesthat ST Teiemedia’s status as an indirect whoI]y-owned subsidiary of Temasek
confers significant advantages not available 10 ST Telemedia’s compentors ' IDT states that Temasek
18 willhng 1o use the assets of one of 11s compames 10 benefit another Temasek company.'® IDT.also
suggests that the eaercise of shareholder rights, including the right to appont board members to the
Temasek companies, results m government mfluence over ST Telemedia’s commercial policy.'**

31. For the reasons outhned below. we decline 10 adopt special conditions 1n this case. First, as
the Commmssion stated in the Foreign Participation Order, the commitments made by WTO Members,
the Commussion’s regulatory safepuards and antitrust law should adequately address competitive
concerns resulting from paruaipation by foreign camers from WTO Member countnies 1n the U.S.
telecommunications market.'” The Commission has confirmed that the presumption 1 favor of market
eniry for privaie entities from WTQ Member countries also applies 10 an analysis of whether the denial
of mdirect mvestment by a WTO Member government would serve the public 1nterest.'”® Upon review
of the compeutive 1ssues raised by this wansaction. we conclude that IDT has not provided sufficient
evidence 10 rebut the presumption fayvonng imvestment by WTO Members. The Applicants state, ;n a

121
‘ See id

= See IDT Reply to Third Amendment, supra note 56, at 7. 10T siates that Temasek 1s a “massive
investment helding company” wholly owned by the Mimistory of Finance  See 1d

1 See td 2t B (cnung 10 a February 2002 press release about Temasek s exercise of 1ts nghts of
mandatory cxchange of guatanteed bonds 1ssued by one Temasek subsidiary for shares of a second subsidiary).
IDT contends that the use of the equity of one company 1o pay the debt of another company 15 a valuable financial
advantage not available 10 ST Telemedia's competitors  See i1d

12 See 1d a1 9-10 DT contends that Temasek and the Government of Smgapore exercise influence
over ST Telemedia through the appommment of board members including persons who are fanuly members of
government officials and including a1 least one key government official See 1d a1t 10-11 In parucular, 1DT states
that Mr Tan Guong Ching 1s Permanent Secretary of the Mimisiry of Home Affairs and Chairman of the boards of
arreciors of ST Telemedia and Singapore Techiologies See 1d at 11 1DT also argues that links between the
Temasek compantes and the Goverrunent of Singapore raise the question whether there exist persons and entinies
that “are ‘represcnianives’ of the Singapore government for purposes of the Commssion’s foreign ownership
analysis 7 See id 2t 10 In this regard, 1f IDT 1s making an argument that any government officials holding office
1n the Temasek companies are “represcnlatives” under section 310(a). this argument fails because any such
cfficials are not Comwnussion licensees  The Commussion consistently has construed the term “representative,” as
apphed 1047 U S C § 210(a), 10 prehibit individuals acting on behalf of or in conjuncnon with a foreign
government from holding licenses under Title 111 of the Act See VoiceSn eam/Deutsche Telekom Order, 16 FCC
Red a1 9808, 9§ 47 ("The Comrmussion consisiently has construed ‘representanive’ of an alien or foreign government
10 apply to indrviduals ‘acting on behalf of or "in compunciion with’ the forergn entity,” not to companies i which

a ponernment “allegedly influences management decisions )

12 See VoiceStream/Deursche Telehom Order. 16 FCC Red at 9810-11,9 51, see also Telenor
Order. 16 FCC Red a1 22909, 4 3¢

126 See Telenor Order. 16 FOC Red 3122909, 9 20. see also VowceSiream/Deutsche Telekom Order.
16 FCC Red a1 9810-11, 9 51
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pleading cernified under penalty of perjury as true. complete and correct by the Semor Vice President -
Genceral Counsel of ST Telemedsa. that the Government of Singapore does not provide subsidies or
grants to ST Telemedia. does not influence ST Telemedia’s commercial policy. and will not influence the
commercial policy of New GX and the FCC-Licensed Subsidhanes.””” Notwithstandmg IDT’s
allegations, we find no credible evidence that ST Telemedia receives any special benefits or has
preferential access 10 caprtal by virtue of government ownership.'?*

32 Second, and perhaps most 1mportant, we are not persuaded that the indirect foreign corporate
and government ownership of ST Telemedia raises in tself competitive concerns with respect 10 any of
the product markets served by the FCC-Licensed Subsidiaries. Although IDT cites to a web page '
describing the corporate background of Temasek for the proposition that the Government of Singapore
exercises 1ts sharcholder rights 10 influence the strategic direction of the Temasek investments, the record
docs not support a fmding that the exercise of these shareholder nights would harm competition in the
United States ** As we note 1 the Competinve Effects section below, the acquisihon of the FCC-
Licensed Subsidharies will not reduce competition within the U.S. market.'”® Rather than decreasing
competition, the acquisiiion likely will result in the continued provision of interstate services by GCNAN
and EAN  Given these realities, 11 15 highly unlikely that GCNAN or EAN could achieve market power
i any U S product market, and any attempt by the Government of Singapore to a1d GCNAN or EAN in

127 See¢ Global Crossing Opposiuion to Petitions 10 Deny Third Amendment, supra note 52, at 11-12
& Certification of Pak S10k Lan. Senior Vice Presidenmt - General Counsel, ST Telemedia (cerufying that the
statemenis with respect to ST Telemedia and 11s affiliates and subsichanies are true. complete and correct).
Mareover, although there 1s no record evidence that the proposed transacnion will affect competinon adversely in
any input market essennal for the provisien of miemanonal services, imcluding the markel for international
transport services, see infra 4% 39-41 we note in passing that the government shares in Temasek are administered
by the Mimistry of Finance, an agency scparate from Singapore’s telecommumcanions regulator, the IDA,

12¢ In fact. <ome equity mvestors and credit agencies cite government ownership as a negative factor
m the cost of rasmg cepital  Govcrument ownership can be a compeniive disadyantage, parucularly in the United
Srates where efficiency 1s a hey detenmimant of success because governmeni-owned firms can be Jess efficient and
less profitable  See VoiwceSn eam/Deutsche Telekom Order, 16 FCC Red 21 9816-17, 962 & n 185

12 See IDT Reply 10 Third Amendment. supra note 56. a19 ciung “Corporate Backgrounder”
(available a1 hip /rwww emasekholdings com sgitemasek_news/corp_bachgrounder/corporate_backgrounder-
Jul03 htm (visited Sept 5. 2003) and anached as Attachment 2 of IDT’s pleading)  See alseo
Fene e S eam/Deutsche Telehom Order. 16 FCC Red at 9820, % 68 (under the Foreign Parncipanion Order, the
Commussion focuses 1ts analysis on compenunive effects in U S markets) 1DT also argues that the record 15
msufficient 10 provide 2 basis for concluding that the Government of Singapore will not influence the commercial

pohicy of New GX and the FCC-1icensed Subsidianies, and suggests that the Comnussion destgnate the
Applications for hearing 10 establish a more complete record See IDT Reply to Thurd Amendment, supra note 56,
at 12 IDT's pleading does not contain specific alleganions of fact (or sny supporting affidavit} sufficient to show
that a grant of the Apphcations would be prima facie inconsistent wath the pubhc interest convemience and
necessity Based on the record, we conclude that there are no substantial and matenal questions of fact to warrant
the designation of a hcaning  See Astroline Communicanons Company Limied Parmershipy FCC, 857F.2d
1556, 1861-62 (D C Cur 1988). See also 47 U S.C, § 309(d)(1), (2) of the Act

120 GCNAN holds 25 common carrier point-1o-point microwave licenses  See Petiion for
Declaratory Ruling, supra note 1.at 25 EAN which holds 20 common carrier poini-io-point microwave licenses,
provides voice and data services to business customers 1n western Massachusetts and New Hampshire  See Fourth
Amendment supranote 1. at 2 As noted. see infra ¥ 38, the transaction will not result in the concentration of
market power in the U S domestic miersiate markets served by GCNAN and EAN
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cuch an endeavor would be likely to fail  Anti-competitive acuvity succeeds 1f the market that 1s the
object of such activity 15 susceptible 10 consolhidation and mamienance of market power. To consolidate
and mamiain market power, a company would need 1o force the exit of competitors from a market and
prevent the entry of new competitors  Attempts at such exclusion would be unlikely 10 succeed."’
Accordingly. we cannot find that the transfer of control of GCNAN and EAN 10 New GX as controlled
by ST Telemedia presents a high nisk to competition that warrants additional conditions under this

section 3 10(b)}(4) analysis.

33 Creditor Shareholders 'We next calculate the atmbutable foreign equity and voting interests
1n New GX that would be held by the Creditor Shareholders. Applicants advise that the 1dentities of the
Creditor Sharcholders and the amount of New GX common stock that each Creditor Shareholder would
recerve have not been fully determmed."”* Nonetheless, Applicants provide a best effort eshmate of
anticipated crednor shareholdings ' Applicants' (1) 1dentified creditors of record for each of the four
classes of creditors set out in the plan of rcorganization approved by the bankruptcy court’s Confirmation
Order, (2) reviewed the names and business addresses of the creditors of record to determine which
creditors in each class are from the United States, other WTO Members, or non-WTO countnies; (3)
dnvided the total dollar amount of the claims submitted by the non-U.S WTO Member creditors and non-
WTO creditors 1n each class by the total dollar amount of the 1otal claims for that class, 10 determine the
spproaimate percentage of claims held by non-U.S. WTO Member and non-WTO foreign persons; and
(4) muluphed that percentage by the percentage of New GX common stock 1o be granted to that class of
credntors ' The result 15 an estmate of the percentage of New GX commeon stock that would be 1ssued
1o the non-U S Credior Shareholders (from WTO and non-WTO countries) 1n each of the four classes of
creditors '*° Thesc calculations lead us 10 conclude that the vast majonity of the creditor shares are likely
10 be held by individuals or entities from the Unned States or other WTO Member countries 12
Applicants state that no Creditor Sharcholder 1s expected to obtan a ten-percent-or-greater vouing or

3 A company seeking 1o drive out competitars by lowening price must have sufficient supply
capacity 1o provide senvices to the bulk of ns nivals’ customers  Otherwise nivals wall not need to match pnice
reductions 10 preserve thewr customer base  GCNAN and EAN are only rwo of many common carners that offer

mterstate voice and data services n the United States,

122 See February 6 Lener, supra note 62, at 2

133 See id

134 See 1d

12 See id at 2-3  Apphcants acknowledge that this methodelogy 1s not precise because 1 assumes

that ali currently existing claims 1n a given class will be allowed, and advise that the process of objecting to certam
claims and negotiating seftlements with various creduors effectively will result in thewr removal as creditors and an
merease m shates available to remzaining crednors whose claims are allowed See :d at3n5.

13 The informanion provided by Applicants i their February 6 Letter, see supra note 62, and 1n the
Lener from Jean L Kiddoo and Paul O Gagmier. Counse! for Apphcants. to Secretary, Federal Commumcations
Conumission (filed Feb 24, 2003} ("February 24 Letter™), sugpests that all but 0 196% of the shares would be held
by mdnaduals or entihies from the United States and other WTO Member countries  See February 6 Letter, supra
nole 62 at Ealubits 1A-1D, as updated by February 24 Letier at Extubnt 1A (Revised) and Exiubit 1D (Rewvised),
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137 ]

cquity interest 10 New GX.

34, Jn summary virtually ali of the indirect foreign equity and voting mterests that would be held
in Global Crossing North American Holdings. Inc by and through New GX and GC Holdings are
properly ascribed 1o individuals and entiies from WTO Member countres '*¥ Therefore, Applicants are
cntitled 1o a rebuttable presumption that the proposed mndirect foreign ownership of GCNAN and EAN
would not pose a risk to competition in the U S market that would justify demial of the Radio License
Appiication and Irourth Amendment seeking 10 transfer control of the Title I common carrier hicenses
held by GCNAN and EAN. As discussed above. there 1s no credible evidence mn the record that would
rebut this presumption and, as we explain more fully m Section IIl.D below, the proposed transaction
does not raise any significant competiive concerns.'”” We also determine 1in Section IILF below that the

agreement between the Applicants and the Executive Branch addresses any national secunity and law
140

enforcement concems

35. We do not grant ST Telemedia’s request for “unlimited” mdirect nvestment in GCNAN and
EAN.""" We require GCNAN and EAN 10 request specific Commission approval pursuant to section
310(b)(4) before ST Telemedia (through STT Communication Lirmited and STT Crossing Lid.) and ST
Telemedia’s Singapore shareholders can acquire any additional equity or votmg nterest in New GX, We
otherwise conclude that 1t will not serve the public interest to prohibit the proposed indirect foreign
ownership of GCNAN and EAN, the Title Il licensees. Specifically, this ruling perms GCNAN and
EAN to be owned indirectly by (1} New GX {(through GC Holdings) (up to and including 100 percent of
the equity and voting interests), (2) ST Telemedia (through STT Communication Limited and STT
Crossing Lid ) and 8T Telemedia’s Singapore shareholders, including Singapore Technologies, Temasek,
and the Govermment of Singapore (up 10 and including 61.5 percent of the equity and voting interests);

137 See February 6 Letter, supra note 62, a1 6 See alse Third Amendment, supra note 1, at
Anachment H (no Creditor Shareholder will hold a 5% or greater interest in New GX).

13 Bascd on Apphcants’ data, approvimately 0 196% of New GX's equity and voting interests
would be anmbuted 10 individuals or ennnes from non-WTQO Member countries  See supra note 136 (0.196% non-
WTO equiry and voung 1nterests from the Crednor Sharcholders)

13 Secinfia a1 9 26-41. See alse Ol Comments, supra note 51, at 7 (contendmg that the proposed
indirect foreign mvestment by ST Telemedia will benefit U S employees and consumers as New GX deploys new

services and bumlds out 1 network)

140 We note that ACNI and JDT assen that transfer of control of the FCC-Licensed Subsidiares
fiom Global Crossing 10 New GX raises nenonal securnty concerns because of the foreign ciizenship of 5T
Telemedia See ACNI Statement, supra note 39, at 17-20, 1DT Petimon to Deny Third Amendment, supra note 49,
at 31.25 See aiso Sen Davion Ex Parie a1 1, Sen Bumns and Sen Hollings Ex Parte a1 §, Cong Weldon Ex Parie
al 1 We find that the agreemeni berween the Executive Branch and the Appheants addresses these concerns  See

infra a1 7Y 46-51.

4 See Third Amendment, supra note 1, at 3 n 6 (seckmg to amend the Peution for Declaratory
Ruling 10 permit 8T Telemedia “to hold an unlimuted indirect interest” m GCNAN); Fourth Amendment, supra
note 1. at | (requesting that the Petthion for Declaratory Ruling be modified 1o perrut EAN 1o have the foreign
ownership descibed i the Thurd Amendmient)  Our approval in this Order and Authonzation of indirect foreign
investment in GCNAN and EAN pursuant to section 310(b)(4) shall not modify any requirement imposed on the
licensees by other provisions of the Act or the Cermnussion’s rules to obtain prior approval for, ot to noufy the
Comurission of, changes in thewr ownership
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and (3) rvarious WTO Member Creditor Shareholders. each of which 1s permitted 10 hold a less-than-ten-
pereent equity and/or vating interest as finally determined under the plan of reorgamization (up to and
mcluding an agpregate 38 5 percent of the equity and voting interests). In addition to these approved
micrests. New GX may accep! up to and inctuding an aggregate 25 percent indirect equity and/or voting
interest from the WTO Member Creditor Shareholders. and from other foreign investors, without seeking.
prior Comrmssion approval under section 310(b)(4), subject 1o the following conditions: (1) GCNAN and
EAN shall obtain prior approval before any foreign individual or entity other than New GX (through GC
Holdings), ST Telemedia (through STT Communication L1d and STT Crossing 1.1d.), Singapore
Technologies. Temasek. and the Government of Singapore acquires individually a greater-than-25-
percent indirect equity and/or voung miterest in GCNAN or EAN: and (2) GCNAN and EAN shall seek
approval under section 310(b)(4) before they accept any additional indirect investment, other than that
approved here, from ST Telemedia. Singapore Technologies, Temasek and the Government of

Smgupore ' We emphasize that, as Commssion heensees, GCNAN and EAN have an affirmative duty
1o continue to monitor attnbutable foreign equity and voting interests and to calculate attributable
terests consistent with the atribution principles enunciated by the Commission.'*?

D. Competitive Effects

36. Our public interest analysis includes an evaluation of the compettive effects of the proposed
nansaction m hoth the relevant product markets and the relevant geographic markets. For
telecommunications service providers, the Commussion has determined that the relevant product and
geographme markets can include both U S domestic telecommumications services markets and
telecommunications services between the Umited States and foreign ponts.'** We determne that the

14 In response to the ACNI Objections 10 Thud Amendment, supra note 50, at3 & 3 n 5,
sugpesung that Hurehison Telecommumicancns Lid may seek 10 acquire a 25% mmvestment in New GX at some
future date despue Executive Branch objections, we abserve that the network security agreement between the
Executive Branch and the Applhicants. the provisions of which are incorporated as a condition to this Order and
Authenzaton may not permul a 25% investment by Huichison Telecommunications Ltd or another foreign entity
Secimfra® 47 & notes 190-91 {reguinmg New GX 10 give notice 1o the Executive Branch of any 10% or greater
torerpn mvestment and 1esening an Executive Branch night 10 object under cenain circumsiances). See also
(Global Crossing Opposition to Peunons to Deny Third Amendment, supra note 52, at 16 n 44 (stating that
Hutchicon Telecommunicanions Lid **will have no inierest in New GX following consummation of the

transacuon’)

a2 See, e g, lodafone Americas Asia Inc, Transferor, and Globalsiar Corporanon, Transferee,
Conscnr 10 Transfer Control of Licenses and Section 214 Authorizanions and Petthion for Declaraiory Ruling
Allowing Induect Foreign Ownership, Order and Authonization, DA 02-1557, 17 FCC Red 12849, 12866, ] 53

(Int’l Bur 2002)

Jaa See, ¢ g . VorceSucam/Devtsche Telekom Order, 16 FCC Red at 9323, 9 78, 9825, 1 81, 9833, 4
97 See also Applhicanon of WoridCom, Inc, and MCl Commumications Corporanon for Transfer of Control of
MCT Communmicanons Cerporanon 10 WoildCom, Inc , Memorandum Opimon and Order, FCC 98-225, 13 FCC
Rcd 18025 (1998) (“WorldCom/MCI Order ™). Lochheed Marun Corporanon, Comsat Governmental Systems,
LLC und Comsat Corporation, Applicanons for Transfer of Control of Comsat Corporation and Its Subsidiaries,
Liwcensees of Varwus Saiclhie, Larth Stanion, Privare Land Mobide Radio and Experimenial Licenses, and Holders
of Inicrnational Section 214 Authorizations. Order and Authorizanion, File Nos SAT-T/C-20000323-00078 and
SAT-STA-20000322-00078, FCC 00-277, 15 FCC Red 22910, 22915, 9 16 (2000) (“Comsar/Lockheed Order™),
crratum DA 00-1789, 15 FCC Red 22506 (Int’1 Bur 2000). recon dented, FCC 02-197, 17 FCC Red 13160
(2002): and Applicanon of General Elecinic Capual Corporation and SES Global S A for Consent to Transfer
Connol of Licenses and Authorizanons Pursuani 1o Section 214¢a) and 310(d) of the Communicanons Act and
tcontinued )
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proposed transfer ts not hikely to 1esult in harm 1o competition i any relevant market and hkely will yield
tangible pubhic mnterest benefits

v

37 We find that the instant case does niot pose a threat of a reduction in the number of potenual
compeiitors in the geographic and product markets served by the FCC-Licensed Subsidianies. Indeed, the
Applicants submit that consummation of the proposed transaction would enable the FCC-Licensed
Subsidianies 10 continue 1o compete in the U § domestic and intermational telecommunications markets
and 1o provide 1elecommunications services and facihities, including submarine cable capacity, 1o other
telecommunications carniers and service providers.'” CWA argues that the Applicants have not
demonstraied a verifiable public benefit 10 competition from the conunued viability of these
cubsidiaries '*° However. we find that the continued operation of the FCC-Licensed Subsidiaries will
benefit competition by preventing discontimuance of service and providing consumers choices among
providers of 1elecommunications services  We give no weight to ACNI's suggestion that, because other
cntities have expressed an interest m acquiring Global Crossing’s assets, the FCC Licensed-Subsidianes
are not n danger of disappearmg '** The Confirmanion Order of the bankrupicy court approved the
proposed transaction currently before us and we will not speculate on what other transactions the court

might or might not have approved

3§ Noanu-compettive effects will result from this decision  As the Applicants observe, the
operating subsidianes and affiliates of ST Telemedia do not provide U S nterstate services, and thus the
proposed transaction would not result 1n any increase 1n concentration of market power 1n the U.S.
domesuc mterstate markets.'** Further. the achvities of the FCC-Licensed Subsidianies and those of the
(Continued from previous page)

Perition for Declaraion Ruling Pursuant 16 Sectton 310(bj(4) of the Communicanions Act, Order and
Authonzanon DA 01-2100, 16 FCC Red 17575 (Int’] Bur & WTB 2001), Supplemenial Order, DA 01-2482, 16

FCC Rcd 18878 {Int’l Bur & WTB 2001)

s See Petition for Declaratory Ruling. supra note 1. at 21-22. Third Amendment, supra note 1, at
6-7 Addinonally. the Apphcants advise that stabilizing the financial status of the FCC-License Subsidianies wall
be beneficial to approximately 3000 emplovees  See Third Amendment, supra note 1, at 10

e See CWA Comments, supra note 36 at 4 see also ACNI Statement, supra note 39, at 14-15,
0 See ACNI] Second Supplemental Letier, supra note 46, a1 4
14k See Petion for DedJaratory Ruling,. supia note 1, a1 22-23, Third Amendment, supra note 1, at

7 With respect to domestic telecormmmunications services. the Commussion separately analyzes the impact on
compennon m the product market for local exchange and exchange access services, and the product market for
interexchange services See, e g, MCl/WaorldCom Order, 13 FCC Red at 18040 n 61  Budget Call. Global Crossing
Bandwadth Global Crossing Local Services. GCNAN. and Global Crossing Telecommunications {collectively, the
“Domestic 214 Subsidianes”} proyide domestic resold and facilines-based local exchange. intrastate, and mterstate
iclecommunicanions services on a reta:l and wholesale basis 1n all fifry states and the District of Columbia. See
Secuon 214 Application supra note 1. at Exhibit A, see also December 18 Letter, supra note 10, at 12 Each of
the five Domesnc 214 Subsidianies prevides both interstate and mtrastate services, but only Global Crossing 1.ocal
Serces provides loca) exchange services which 1t prosides as a competitive facihties-based carner 1n 26 slates
See Ducember 18 Lenter, supra note 10, at 13, The Commussion further disunguishes between domestic interstate
inlciexchange services provided 1o (1) residennal consumers and small businesses {mass market), and (2)
medium-sized and large business customers (larpe business market) See WorldCom/MCI Order, 13 FCC Red at
15040 124 The Applicants esumate that the Dornesnic 214 Subsidianes collectively have 2 small percemage of
the damesnce mass market, on the order of iess than one percent nauonwide See December 18 Letter, supra note
10 at 12 Inthe large business market. the Applicanis s1zte that the Domestic 214 Subsidianies are important
compentne providers of teleconmunicatuons services 1o large enlerprise customers. and provide service 1o over
{conunued )
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149

subsidianies of ST Telemedia and 1ts affihates largely do not overlap m the U S miernational market.
Nesther ST Telemedia’s subsidiary StarHub. Inc. nor SingTel’s subsidiary Singapore Telecom USA, Inc.
has a sigm{icant market share on any U $ route.'” Moreover, the subsidiaries and affiliates of ST
Telemedia outside the Umited States would not pose a risk of competiive harm on any U.S. route
sufficient to warrant denial of the Applications. These subsidianes and affihates enther do not control
bottleneck facilines and otherwise do not have the abihty 1o affect.competitton 1n the U S.
1c]lecommunications services markel. or. 1n the case of the U S -Singapore and U S -Indonesia routes,

their market power will be constramned by the Commussion’s dominant carner regulation of the

International 214 Subsidianes on these routes.'”!

39 Our conclusion that the proposed transaction will not tmpact in any significant way the
market for international long distance services is further supporied by the absence of any evidence 1n the
record to demonstrate that the proposed transaction would affect competition adversely in any input
market that 1s essential for the provision of intemational services, including the market for international
nan<pon services ' For purposes of determining whether the transaction would affect competition

(Contmued from previous page)
450 camiers 1n the Unned States Seeid a1 13
common carrier microwave licenses used 10 provide voice and dala senvices

In addnion, as noted, wireless hcensees GCNAN and EAN hold
See supra note 130,

148 See Petuon for Declaratory Ruling, supra note 1. a1 23, Third Amendment supra note 1, at 7.
The Comrmusswon has disunguished berween mternational semaces provided 10 mass market and larger busmess
customers See WorldCom/MCI Order. 12 FCC Red a1 18095, 9 122 For the international telecommumcations
market. the Commossion also has evaluated the compentive effecis on a couniry-byv-counmry basis, for service
berween the Umited States and specific forespn couninies, where service 1o each foreign counmy from the United
States represents a separate peographic market See Comsat/Lochined Oraer 15 FCC Red ar 22916,  18.

150 See Peunon for Declaratory Ruling, supra note 1, at 23 («1anng neither Sia1tHub, Inc nor
Singapore Telecomn USA Inc has a “remotely cogmizable market share on any U S iniernational route™), Thard
Amendment, supre note 1. at 7 (staung that StarHub, Inc has a “very snuwll parncipation” inthe U S
1elecommumications markel) See also, e g, 2001 miernanonal Telecemmunicanons Daia Industry Analysis &
Technology Division. Wireline Competinon Bureau, Federal Commumicanions Commussion (Jan 2003), at Tables
A1, A28 {reporting that StarHub, Inc billed only 499 (46 of the 2> * billion minuies of intemational message
iclephome service billed 1n the Umied Siates for vear 2001, or less than 0 002%) W e notw that Singapore Telecom
USA Inc ’s section 42 61(a) filing for year 2001, subnuned subscauent 1o publicanon of 200/ Jmiernanonal
Telecommunicanons Dara, teported 53 631,728 alled munutes tepresenting lecs than 0 2% of 1otal US billed

imernanonal message telephone service minutes

= See Petinon for Declaratory Ruhng, supra note 1 at 23-25  The Global Crossing subsidianes
that hold imemational section 214 suthonity are Budget Call. GC Bandwaidth. Globat Crossing Government
Markets. Global Crossmg Holdings USA, GCNAN, Global Crossing Telecommumcations, Iaternational Optical
Nerworks. L L C and Racal Telecommunications Inc (collectively, the “International 214 Subsidianes”). See

Section 214 Applicaton, supra note 1. at 2 n 1 See also infra 49 42-45 of thus Order and Authonization,

concerng our regulatory treatment of the Internanional 214 Subsidiaries 1o the extent that they are authonzed to
serve the U S -Singapore and U § -Indonesia routes

1 Sec WorldCom/MC] Order, 13 FCC Red at 18071, 4 8] (stanng that the “Commussion
appropriately has tended 1o focus 11s analysis on particular inputs m considering competinive cffects on
nternanonal routes™). see also Applicanon of GTE Corporanon, Transferor, and Bell Atlannce Corporation,
Tran:feree, for Consent to Transfer Control of Domesnc and Inernanonal Sections 214 and 310 Authorizations
and 4pplicanion to Transfer Control of a Submarine Cable Landing License, FCC 00-221. 15 FCC Red 14032,
142114395 (2000) (“Bell Atlantc/GTE Order™)

3]



Federal Communications Commission DA 03-3121

adversely in any inputl market that 1s cscential for the provision of intemational services, we focus dur
analysis on submarine cable fscihties ' Here. we analyze both capacity owned on cables landing n the

United States and cable Janding stauion ownership at the foreign end of U.S international service

4
TOUICS.IS

40 Furst. wath respect 1o capactty owned on cables landing m the Umited States, we find that the
proposed transaction will result in no appreciable increase n concentration of market power.' . In the
Atlantic Ocean and Amencas regions. ST Telemedia and 1ts affihates do not own s;gnificant capacity on

cables landing i the United States. and 1hus there 1s no appreciable posi-transaction increase in
concentration m either of those regions ' Sirmilarly, 1in the Pacific Ocean region, we find no nsk of

1% See WorldCom/MCI Order, 12 FCC Red at 18072-73, 9% 82-83 (finding submarmne cable
capacity. but not saicllie capacity. 10 be the nansport medium that warranted review mn that proceeding) See also
Bell 4ilannc/GTE Order, 15 FCC Red at 14211, % 396 (focusing on submarine cable facihnes)

4 .
154 We note that ST Tclemedia is not a cable landing station hcensee at the U.S end We fing that
there will be ne imcrease i concentration of power 1o the ownershup of cable landing stations 1n the Umted States.

5> The facilines operated by the Submarine Cable Subsidianies of Global Crossing represent a
sipnificant bul not majoity. share of cable capacity for cables landing in the United States  The FCC-Licensed
Subsidianes that hold U S cable landing heenses are GC Pacific Landing, Global Crossing Latin Amenica &
Canbhcan. GT Landing. GT Landmmg 11, MAC Landing, PAC Landmg, and PC Landing {collectively, the
“Submarme Cable Subsidanes™) See Submanine Cable Apphcaton. supra note 1, at 2 n.1. Global Crossing
Telecommumcanons. although imually listed in the Applicanions as a submarnine cable landing licensee,
subscquently has relinquished ns interests i the Japan-U S (“JUS™) cable landing license  See Global Crossing
Telecommumicanons, inc (Debtor-in-Possesvon), File No SCL-MQOD-20020522-00057, Public Nouce, Actions
Taken Under Cable Landing License Act. DA 02-2431, 17 FCC Red 18389, 18390-91 {Im’] Bur 2002)
(modifving the JUS submarine cable landmg heense 1o remove Global Crossing Telecommunications as a
heensee)  As aesult. we will disnus< as moot File No SCL-T/C-20020822-00070, which seeks 1o transfer control

of Global Crossng’s interests in the JUS cable landing heense to New GX

¢ In the Atlannc Ocean region capaciny 1 the Atlantic Crossing (“AC-17) and Atlantuc Crossing-2
("AC-2") cables iepre<ented approsimately 20%5 of capacity available in 2001 on 17 wansatlanuc cables Janding 1n
the Unied States  See /mrernanconal Bureau Report, 2001 Secnion 43 82 Circuit Starus Dara (rel Nov, 2002), at
34, Table 7. available on the Commussion s website ai www Lo pov/ib/pd/pficsmanual homl (AC-1 and AC-2
cables had 2 6 million of the 1otal 12 9 mullion 64 Kbps circunts n service in the transatlanue region} ST
Telemedia « affiiate SingTel 15 an oniginal capaciny owner with 2,128 64 Kbps circunis on the Columbus 11, TAT-
12/13 and TAT-14 czbles, or less than 0 02% of 1o1al transatlannc capaciry for year 2001. not an 2ppreciable post-
rransaction mmciease m markel concentrauion See, e g, American Telephone and Telegraph Company et al , Joint
Applicanion for Auihorization Under Section 214 of the Communications Acr of 1934, as Amended, 1o Construct,
Acquure Capacity in and Operate a High Capaciry Digiial Submarine Cable Sysiem Berween and Among the
Uimited Stares Mainland, Mexico, U S Virgin Iilands, Spam, lhaly and Poriugal, File No 1TC-93-029,
Memorandum Opimon., Order and Authonzauen, DA 93-910, 8 FCC Red 5263. 5382, Appendix A Schedule E-3
{Columbus [T section 214 authenzanon). AT&T, er al , Joint Application for Authorizanon Under Section 214 of
the Communications Act of 1934, as Amended, 10 Construct, Opeiate and Acquire Capaciry in a High Capacity
Digiral Submarme Cable Neswork Berween and Among the Unied States Mamnland, the United ngdom ond
Frunce. File No JTC-93-062. Memorandum Opimon. Order and Authorizanon, DA 93-893, 8 FCC Red 4810,
4816. Appendix A (CCB 1993) (TAT-12/13 secion 214 authonizanon), as updated by Revised Schedules, WDM
Update Progzam (filed Aug 26. 1998 and available in File No 1TC-93-062). AT&T et al | Joint Applicanon for a
License 1o Land and Operate in the United States a Submarine Cable System Extending Berween the United
States, Denmark, Germany, the Netherlands, Fiance and the United Kingdom. File No SCL-11C-19990303-
00004, Cable Landing License, DA 99-2042 (Int’] Bur . rel Oct 1. 1999) (TAT-14 cable landing license), at

tcontinued )
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harm to compention  We therefore disagree with IDT’s comention that the transaction will result in
““consolidation of control of much of the undersea cable capacity in Southeast Asia by dominant carmers
in that region” and thus *1s likely to result in a substantial decrease 1n competition and an opportunity for
the Applicants to restrici output and raise prices on certam Southeast Asian routes.”™®  In 2001, capacity
m PC-1 represented 20 2 percent of cable capacity that was available on 13 transpacific cables landing '
the Umited States "** ST Telemedia’s affihate SmgTel 15 an onginal owner of capacity on three
transpacific cables that land m the United States '™ Further, SingTel’s subsidiary SingTelOptus owns
{Conuinued from previous page)
Appendix B In the Amencas repion i 2001, czpacity in the Mid-Atlantic Crossing (“MAC™), Pan Amernican
Crossing (*PAC”), and South Amernican Crossmg (“SAC™) cables represented approximately 30% of submarine
cable capacity that was available on 15 intru- Amencas cables landing 1 the United States. See International
Bureau Reporr, 2001 Section 43 82 Circun Siatus Daia a1 34 (MAC, PAC, and SAC cables had 967,680 of the
10tal 3 2 nullion 64 Kbps circunts in service in the Amencas region) SingTel owns 30 64 Kbps circuits on the
Americas 1 cable. or approximately 0 0009% of vear 2001 total Amenicas region capacity. See American
Telephone and Telegraph Company er al, Joint Apphcanon for Authorization Under Section 214 of the
Communications Act of 1934, as Amended, 10 Consiruct, Acquire Capacity in and Operaie a High Capacity
Digiral Submarine Cable System Berween and Among the United States Mainland, U S Virgin Islands, Brazil,
Trimidad and Venezuela, File No 1TC-93-030, Memorandum Opmion, Order and Auvthonzanon, DA 93.911, 8
FCC Red 5287, 5295, Appendix A Schedule D-3 (CCB 1993} (Amenicas I section 214 authorization)

157 See IDT Petition 1o Deny Third Amendment, supra note 49, at 18-21 TDT’s contention rests 1o
part on the faulty preruse that Global Crossing “currently controls five undersea cable systems 1 the Pacific
region ” /d a123  Asnoted below, see infra 158. GC Pacific Landing, a subsidiary of Global Crossing, has
licenses w construct four small-capacity Pacific region cables, but the facihiies remaimn unbwilt although the
licenses trznsferred 10 GC Pacific Landing i 1999 See Asia Direct Communications, LL C, et al, Application
Jor Authoriry, Pursuant to the Submarine Cable Landing License Act, 10 Assign Cable Landing Licenses and 10
Transfer Conirol of the Ennpy Holding Such Licenses, 14 FCC Red 11316, DA 99-1325 (Int’] Bur. 1999). A
cecond. majonty-owned indirect subsidiary of Global Cressing, PC Landing, owns the U 8. end of the PC-1 cable
hniking the United Srates and Japan  As noted, see supra note 63. consummanon of the PC Landing bankrupicy

teotgamzanon 1s expected to divest the Applicants of any interest i PC-1,

18 See Internanonal Bureau Repori, 2001 Secrion 43 82 Circiat Status Darta, supra nole 156, at 35
(PC-1 cable had 967 680 of the 101al 4 & nulhon 64 Kbps circuits 1n service in the wanspacific region). IDT argues
that capacity 1 four unbuili wanspacific cables hicensed to GC Pacific Landing must be included n the
Comnussion’s analvsis of Pacific Ocean region capacity  See IDT Reply to Third Amendment, supra note 56, at
15 Conwary to IDT's asserton an analvsis of licensed. as opposed 10 operanonal. capacity m the Pacific Ocean
regiom denves a sigmificantly lower capaciry percemiage, for year 2001 and later, for the Submarine Cable
Subsidianies Aggregate transpacific submarnine cable capacity licensed to the Global Crossing subsidianes,
including the four unbuili cables, represents less than 10% of the capacity on transpacific cables licensed to land 1n
the United States {Asia Direct, Guam Telecom. Hawan Express and Onent Express cables are authonized at 10
(ibps each with an zpgregate capacity of 483.840 64 Kbps circuns, wluch, along with the PC-1 capacity, equals
less than 1 5 mallion of 15 4 mulhon licensed circunts, including circuts licensed on the Flag Pacafic-1, 360pacific,
and Tvcom Pacific cables that also were not yet operational m 2001). See fnrernational Bureau Report, 2001
Section 43 82 Circunt Status Data. supra note 156, at 37 This suggests that additional capacity, provided by
several suppliers. will munbpate againsi an increase 1 concentration and prevent any anti-competitive effects in the

Pacific Ocean region market

s SmgTel owns czpacity on TPC-5. a common camer cabie landing 1n the conunental Unted
States, Hawan, Guam, and Japan, see American Telephone and Telegraph Company, et al., Jownt Apphcanon for
Authorizanon Under Section 214 of the Commumicanons Act of 1934, as Amended, 10 Consiruct, Acgquire
Capacity in and Operate a fHigh Capacity Digual Submarine Cable Network Between and Among the United
States Mainland, the State of Hawau, the Island of Guam and Japan, File No, 1TC-92-179, Memorandum
Ommon. Oider and Authonzation DA 92-1559. 7 FCC Red 7758, 7765. Appendix 2 Schedule C (CCB 1992)
(continued )
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capacity on Southern Cross. a common carmer cable between the United States and Austraha, New
Zealand and Fij1 '*° We find that the appronimately 5.5 percent increase 1n the concentration rato
resulting from the proposed ansaction for transpacific cables landing in the United States, is not likely
t0 have anti-compeunive effects 1n the provision of U S imernational services.'”

41 Second. with respect 10 cable landing stations at the foreign end of U S routes, the
Appheants advise that all of Global Cro<sing’s cable landing station subsidiaries have substanually less
than a 50 percent share of the cable landing station market m their respective countries and do not control
hottleneck facilies ' In Simgapore. ST Telemed:a’s affihate SingTel, the domimant provider of
domicstic and international telecommumcanons services, owns three of the four cable landing stations,
and therefore also 1 dommant m that mput market ' In Indonesia, ST Telemedia-controlled subsidiary
Indosat. the dormnant ielecommunications provider, and 1ts subsidiary PT Sateht Palapa Indonesia have

(Continued from previous page}
(TPC-5 section 214 authonizanon) as updated in 1PC-5 CN Revised Schedules Effective 1 June 1998, Schedule

G-4 (memorandum and attachments fiomJ Inc Stemn. TPC-5 MC Coordinator, filed Aup 5, 1998 and available in
File No 1TC-92-179), China-U S . a private cable landing 1n the connnental Unned Staies, Guam, China, Taiwan,
Japan. and South Korea, see AT&T er al , Jomni Applicanion for a License to Land and Operaie in the Untred States
¢ Digual Submarine Cable Svstem Extending Berween the United States, China, Tatwan. Japan, South Korea, and
Guarm. File No SCL-98-002, DA 98-1711, 13 FCC Red 16232 {Int’! Bur 1998) (China-U S cable landing
heense) and China-US Cable Nerwerk Amendaiory Agreement No 1 1o the Construction and Mamitenance
Agreement, at Schedule C (available in File No SCL-98-002), and JUS & private cable berween the United States
and Yapan. see AT&T Corp er al , Joini Applicanon for a License 1o Land and Operate a Submarine Cable
Nerwork Berween the Unied States and Japan, File No SCL-LIC-19981117-00025 Cable Landing License, FCC
09.167, 14 FCC Red 13066, 13086, Appends B Schedule B (1999} {JUS cable Janding hicense) SingTel's
ownership capacity. as descnibed in the applicanons for the three cables approximates 68 464 64 Kbps circunts
(4,980 circunts on TPC-5, 56,914 arcunts on China-U § and 6,570 circunts on JUS), which represents 1.42% of
capacity en transpacific cables landimg in the United States 1n 200) (68 464 of 4.787.270 cuicuns) See
Inrernanonal Bureau Report, 2001 Section 43 §2 Crrcuur Status Data. supra note 150 a1 35

et SmgTelOptus. an Austrahan sub<idiary of SingTel that docs not possess market power in
Austraha owns 39 99% of Southern Cross wet ink capaciry, o1 193 488 circuits in 2001, representing 4% of
rranspacific capacity m year 2001 (193 488 of 4.787.270 cmcwmits) See e g MFS Inmicrnenonal, inc, MFS
Globenet, inc and Pacific Carriage Limwted, Applicanor for Modificanon of License 10 Land and Operate n the
Unued States a Submarine Cable System Extending Among the United States and Auxiraha and New Zealand,
Maodification of Cable Landing License DA 99-1713, 14 FCC Red 13912, 12912 4 4 (Int’) Bur 1999), see also
Internanonal Bureau Report, 2001 Section 43 82 Circuii Status Data. supra note 156 at 35 1DT refers to seven
other Pacific Occan region cables. none of which lands in the United States See IDT Fenuon 1o Deny Third

Amendment. supra note 49, at Artachinent A

el Arnmbuimg to ST Telemedia. solely for the purpose of this analysis the capacity held by SingTel
and SimgTel Optus for year 2001, or 261,952 circunts, see supra notes 159-60, and adding that capacity to PC-17s
967 680 circunts would 1esult i a combined post-transaction ownershap, by Smgtel and New GX. of
approximately 25 7% of operational anspacific cable capacity for year 2001 (1.229,632 of 4,787,370 circuns).
This 1s not an appreciable increase over the 20 2% of operational capacity represented by PC-1 Moreover, as
noted see supra note 138 substantial additional capaciry that has come on hine since 2001, provided by several

«upphers, mitipates against any market concentration from the proposed ttznsaction

162 See December 18 Lener supra noie 10. a1 11 Each of these cable landing stanon providers 1s
located in a WTO Member country  See id

o2 See1d 21 11
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market power in the cable landing station mput market,'™ As we discuss further below, the Applicants
have agreed to accept dominant treatment of the International 214 Subsidiaries on the U.S -Singapore and
U S -Indonesia routes '** We find that. with the dominant carrier safeguards we 1mpose 1n this Order and
Authonization. the proposed t1ansaction wili not affect competition adversely in any input market that 1s

essential for the provision of international services. meluding the input market {or imternational transport

166
SEMVICES

E. Dominant Carrier Safeguards

42 As part of our pubhic micrest analvsis under section 214(a) of the Act, we also consider
whether. upon consummation of the proposed transfers of control, the internanonal section 214
authonzation holders will become affihated with a foreign carmer that has market power on the foreign
end of a U S mnternational route that the mternational section 214 authorization holders have authonty to
serve pursuant to the mternational section 214 authonzations that will be transferred.'®” In addition,
under section 1 767(2)(8) and (a)(11) of the Commussion’s rules, a submanine cable licensee that |
proposes 1o transfer control of an interest m a submarme cable landing license granted pursuant 1o the
Cable Landing License Act and Executive Order 10530 1s required to disclose if 1t will become affihated
with a foreign carmier as a result of the nansfer of control.'® Under rules adopted in the Forergn
Parncipanon Order. the Commission classifies a U § carmer as “dominant” on a particular route 1f 1t 15,
or ts affiliated with. a foreign carrier that has market power on the foreign end of that route.'® With

1o See January 30 Letter. supra note 32, at 2, see also First Amendmenit. supra note 1, at 2
Appheanis also state that C2C (Heng Kong) Limuted. a company owned 59 5% by SingTel, controls one of several
czble landing statzons 1n Hong Kong but. becausc there are several other providers of cable landing stations 1
Heng Kong C2C (Hong Kong) Limuted does not have market power m the provision of cable landmg stations in

Hong Kong  See December 18 Leter. supra noie 10, a1 11

6 Sece Section 214 Apphcanon, supra note 1, at 19, Peunon for Declaratory Ruling, supra note 1,
a1 24, December 18 Lener. supra note 10, atn 17. T'ust Amendment, supra note 1. a1 4

oo Addinonally we find no mert in IDT s arpument that we must consider the transfer of the assets
of Global Marine Svetemns, Lid an unregulated Global Crossing subsidiary thal plans and mstalls submarine cables,
as a “new and substannal seriical nsk™ n our analysis of this ransaction  See IDT Penuon to Deny Third
Amendment supia note 49, a1 33.34  As Applicams state, IDT has failed 10 explain how the transfer of these
untegulated assets would affect competinion n the U § 1elecommunicanons market  See Global Crossing
Opposit:on 1¢ Petumons to Deny Third Amendment. supma note 52, a1 8 n 27

e 47USC §214(a)
16 47 CFR §§ 1 767(a)}8), (al(11). sce also 47 U S C §§ 34-39, Exec Order No 10530, § 5(a),
reprinted as amended in 3 U S C § 301

e See Foreign Parncipation Order, 12 FCC Red at 23987, 9 215, 2399199, 99 221-39 A camer
classified as donunant on a particular U'S nternational route due to an affilianon with a foreign carper that has
markel power on the foreign end of the route 15 subject 1o specific internanional domnant camer safeguards set
forth 1 section 63 10 of the rules See 47 CF R § 63 10(c), {¢) These safeguards are designed 10 address the
possibihity that a foreign camer with control oner Tacibies or services that are essential inputs for the provision of
U S inernational services could discrimunate apainst nvals of s U S affiliates (2 e, verticel harms)  1n the
Forewgn Parnapanon Order the Comnussion concluded thai these safepuards, in conjunction with generally
applicable imemarnienal safeguards. are sufficient 1o protect aganst vertical harms by carners rom WTO Member
countmies mvistually all circumstances In the excepuonal case where an application poses a very high nisk to
competmion nthe US marker -- where the standard safeguards and addinonal condinons would be meffectuve --

(contmued )
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respect to submarime cable licensees. the Commssion ssmilarly applies competitive safeguards o a
licensee that 1s, or 1s affilizted with. 2 carrier with market power m foreign mput markets that could result

m harm to compet:tion 1n the U S market '™

+ 43 The Applicants state that neither Global Crossing nor New GX has received authonty under
section 214 of the Act.""! The Applicants cert:fy that nether the Applicants, the International 214
Subsidianies. nor the Submarine Cable Subsidianes are foreign carmers within the meaming of sections
63 09(d) of the Commussion’s rules.”” The Applicants advise that Global Crossing, the International 214
Subsidianies. and the Submarine Cable Subsidiaries currently are affiliated with foreign camers in the
following countries. Argentina, Belgium. Brazi], Canada, Chile, Denmark, France, Germany, Ireland, '
Italy. Mexico, The Netherlands, Norway, Panama, Peru, Spain, Sweden, Switzerland, the United
Kingdom. Uruguay and Venezuela.'” The Apphcants further state that ST Telemedia is not a foreign
carmer but has operating subsidianes or affil:ates that are foreign carmiers. As a result of the proposed
transaction, Applicants advise that the International 214 Subsidianes and Submarine Cable Subsidianes
will acquire new affihations with foreign carriers. The proposed investment by ST Telemedia would
result in foreign carrier affiliations m the following countres: Austraha. Hong Kong, India, Indonesia,

lapan. K orea. Malaysia, Maurivus, Philippines. Singapore, Sri Lanka, Taiwan and the United
174

Kingdom

{Continued from previous page)
the Comrmussion reserves the nght 1o deny the apphcation See Foreign Parucipanion Order, 12 FCC Red at

22912.14,% 51 Incarcumsiances where an affiliated foreign carmer possesses market power 1 a non-WTO
Member country the Commussion applies the ECO 1est, see supra 22, as pant of 1ts pubhic interest inquiry under
cecnon 214(a) See Foretgn Parncipanon Order, 12 FCC Red at 23944, 9 124.

e See Submarine Cable Report and Order, 16 FCC Red a1 22180, 9 25 Relevant foreign carrier
mput markets mclude those facihities or services necessary for the landing, connection, or operation of submarme
cables Seed a1 22180, 923 In the Submarine Cable Report and Order, the Commssion found that these
compentive safeguards should be sufiicient in all but the most exceplional of curcumstances 1o detect and deter any
anti-compentive behavior associated with market power m WTO Member markets where U.S -hcensed cable
eysteme land and operate See id , see also wd 2122174, 912, n 32 (noung that, pursuant to the Foreign
Participanon Order, 12 FCC Red at 23944-46, 9 124-130, an applicant proposmg to acquire an nterestima U S.
cable Janding hicense that 1s affiliated with a foreign carmer that possesses market power 1n 2 non-WTO destination
market of the cable 1s tequired to meet the ECO test as a prerequisite to prant of the cable landing heense

apphraton)
o See Section 214 Applicanon, supra note 1, at 5.

1 See id al 7. Submarine Cable Application, supra note 1, at 8. See also 47 CF.R. § 1 767(a)(8)
(cernfication ncludes an enniry that owns o7 contrals a cable station in any of the cable’s destination markets);
Note 1o § ! 767 (for submanne cable apphcants, the terms “affihated” and “foreign camer” are defined asn §

63 09 except the term “foreign carnier” shall include any entity that owns or controls a cable landing station m a

foreign market)

1 See Section 214 Apphcation, supra note 1, at 7-8 and Extubit C, Submarnne Cable Application,
supra note 1. at 8. Third Amendment, supra note 1. at 8 n.17 and Attachment G (removing Asia Global Crossing’s
affilates in Hong Kong, Japan, Korea. Singapore. and Taiwan), Lenter from Jean L Kiddoo and Paul O Gagnier,
Counsel for Apphcants. 10 Secretary, Federal Communicauons Comnussion (filed May 22, 2003) (“May 22
Letter™). at Ealubit 1 Atachment G {Revised)

H See Section 214 Application, supra note 1, at 8 and Exhibit C; Submarnine Cable Apphcation,
supra note 1. a1 9 and Exhubit B. January 30 Lener, supra note 32. at 1-2, First Amendment, supra note 1, at 3.5

{continued )

36



Federal Communications Commission DA 03-3121

44. The Apphcants certify that they seek authonty for the Intemational 214 Subsidianes to
continue 10 provide nternational telecommunications services to all of the countries in which they have
foregn camer affihates or with which they will have foreign carmer affihates as a result of the proposed
transaction.'””  Similarly, New GX certifies that it seeks authority for the Submarine Cable Subsidianes
to conlinue 1o provide intemational telecommumications services 10 all of the countries in which they
currently have foreign carmier affiliates or with which they will have foreign camer affihates following
consummetion of the proposed transaction '™ The Applicants advise that each country 1s a WTQ
Member """ The Applicants state that. following the consummation of the proposed transaction, the
International 214 Subsidiaries and Submarnine Cable Subsidiaries would quahfy for a presumption of |
non-dommance under section 63 10{2)(3) of the Commussion’s rules with respect to the provision of
service on all authorized routes except the U.S -Singapore and U.S -Indonesia routes, because their
affihates would lack 50 percent market share 1n the mternational transport and the local access markets
on the foreign ends of these routes.'” At the same time, the Applicants advise that, upon consummation
of the proposed transaction, the International 214 Subsidianies and Submarine Cable Subsidianes would
become affiliated with SingTel, a foreign carner 1n Singapore, and with Indosat, a foreign camer 1n
Indonesia.'” With respect to the U S -Smgapore and U $.-Indonesia routes, New GX agrees to have the
International 214 Subsidianes classified as dominant pursuant to section 63.10 of the Commssion’s
rules. and 10 file quarterly traffic repons pursuant 10 section 43 61(c) of the Commmssion’s rules.'®

(Conunued from previous page)
(includmg Indenesia following 8T Telemedia’s acquisition, through its subsidiary Indonesia Communications

Limted. of a 41 94% controlling stzke i Indosat), Third Amendment, supra note 1, at 8 n.17 and Attachment G
{removimg affihanons of Huichison Telecommunicanions Lid }; May 22 Letter, supra nole 173, at Exhibit 1

Atachment G {Revised) (adding Pmlippmes)

17 See Secuon 214 Applicauon, supra note 1, a1 8, First Amendment, supra note 1, at 3-4; Third
Amendment, supra note 1, at Auachment G May 22 Lener, supra note 173, at Atachment G (Revised)

e See Submarime Cable Application, supra note 1, at 9, First Amendment, supra note 1, at 5, Thurd
Amendment, supra note 1, at Anachment G, May 22 Lener, supra note 173, at Antachment G (Revised).

v Sec Section 214 Apphcation. supra note 1, a1 9, Submarine Cable Application, supra note 1, at
9 January 20 Lener, supra note 32. at 1-2 First Amendment, supra note 1, at 4 (advising that Indonesia 3s 3 WTO
Member). May 22 Lener, supra nole 173, at Exhubit 1 (advising that Phulippines 1s a WTO Member)

b See Section 214 Applicauon. supra note 1. at 9. Submarme Cable Application, supra note 1, at
10. December 18 Lener, supra note 10, at 10-11. lanuary 30 Lener, supra note 32, at 2, First Amendment, supra
note 1, at 3-5, May 22 Letter, supra note 173 at 1 (new affihates of ST Telemedia, including Philippines affihate

Globe Telecom Inc . are non-dorminant providers) See also 47 CFR § 63 10(a)(3)

e See Section 214 Application, supra note 1, a1 9, Submarine Cable Apphcation, supra note 1, at
10, December 18 Lenter. supra note 10, at 11 January 30 Lener, supra note 32, a1 2, First Amendmenmn, supra note

1, at 3-5, May 22 Letter, supra note 173, at ]

180 See Section 214 Application. supre note 1, at 9. January 30 Letter, supra note 32, at 2, First
Amendment, supra note 1, at 4, Third Amendmcnt, supra note 1, at 7-8. See also 47 CF.R §43 61(c). ACNI
sugpests that “the donmnant position of apphcants in the markets will jeopardize competition ™ See ACN]
Statement, supra note 29, at 16-17 1DT assents that ST Telermedia’s affiliate SmgTel might coordinate with ST
Tdlemedia and New GX 1o mamntain high termmanion raies for Singapore and Indonesia  See IDT Petiion 1o Deny
Third Amendment, supra note 49, at 26 Inthe Foreign Participation Order the Commussion caiefully considered
the abihny and incentive of a foreign affiliate with marker power to discnimunate agamst nvals of its U S affihates,
and adopied speaific international denunant camer safeguards designed 1o address the possibihty that a foreign
carner with conirol over essential inputs for the provision of U S international services would discrimimate agamst
(continued )
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Further. New GX agrees 1o have the Submarine Cable Subsidianes accept and abide by the reporting
jequirements set out in section 1 767(1) of the Commssion’s rules '®' These reporung requirements
apply only 10 heensees affiliated with carmers with market power 1n a cable’s destination market None
of the cables covered by the submanine cable licenses at 1ssue in this docket lands 1n Singapore or
Indonesia. the only two markets where the Submarine Cable Subsidiaries will become affihated with a
carrier having market power. Thus because there 15 no basis in the record to 1mpose special safeguards
n this case the Submanne Cable Subsidianes need nof file the reports required by section 1.767(]).

45 We find that the Scction 214 Appheation und Cable Landing Application, seeking 1o ransfer
controi of infernational section 214 authonizations and mierests 1 submarme cable licensees to New GX,
are consisient with Commission pohicies on foreign carner entry adopted in the Foreign Participanion
Order The dominant carner safeguards in seenion 63 10(c) will protect sufficiently against any potential
harms to U S cuslomers on the two routes where the Internauional 214 Subsidianies will become
affihated with foreign camsers that possess market power Accordingly, and taking into account our
findings below with respect to 1ssues raised by the Executive Branch, we conclude that the proposed
nansfers of control of the imemanonal section 214 authorizations and submarine cable landing licenses
from Global Crossing 1o New GX are consistent with our {oreign carrer affihhation rules.

F. Nativnal Security. Law Enforcement, Foreign Policy and Trade Policy Concerns

46 When analyzing a transfer of control or assignment application in which foreign mvestment
1¢ an1ssue. we also consider any national secunty, law enforcement, foreign policy, or trade policy
concerns raised by the Fxecutive Branich '* In their Applicanons. the Appheants stated that there were
nattonal secunty. law enforcement and pubhic safery 1ssues that Executive Branch agencies wanted to
review and rcquested that Commission acuon be deferred until “all 1ssues identified by the Executive
Branch have or have not resolved” and appropriate action” 1s requesied '+ In addition. as noted, on
October 21. 2002, the DOJ/FBI filed 1the DOJ/FBI Moution requesting that the Commussion defer
dispositne action on the Applications unti] the Executive Branch had notified the Commission that the
national securtty. law enforcement. and public safety 1ssues under review by the Executive Branch
agencies had or had not been resolved  The DOJ/FBI now advises that the Executive Branch agencies
have no objection 1o grant of the Apphcanions provided that the Commission conditions the grant on
comphiance with the terms of an agieement between the Department of Jusuce, Federal Bureau of
Investhiganon, Department of Defense and Deparniment of Homeland Secunity. on one hand. and Global
Crossing. New GX and ST Telemedia. on the other (“the New GX/Executive Branch Agreement”).
Specifically on September 26. 2003, the DOJ/FB] filed. with the concurrence of the Department of
Defense and Depaniment of Homeland Security, a Petmon 10 Adopt Conditions 1o Authornizations and

{Contmued from previous page)
rnvals of ns U S affiltates  See supra note 169 We find 1hat the remedy presenibed by the Commussion’s Foreign

Parncipation Order, that of employing domonamt carmer safeguards on routes where a cammer’s affihate at the
foreign end of the route halds market power, resolv es the stated concerns of ACNI and IDT

el See Submanne Cable Application. supra note 1. at 10 Pettion for Declaratory Rulimg, supra
note 1. a1 24, December 18 Letter, supra note 10. a1 11 n 17, First Amendment, supra note 1, at 3n.2. See alsp 47

C FR § 1 767(]) (reporting requirements appheable 1o licensees affibated with a carmier with market power n a
cable s WTQ destination market)

& See Foireign Parncipanon Ovder, 12 FCC Red a1 22918, 959

See Pention for Declaratory Ruling, supra note 1. at 20 See also infra note 184
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Licenses (“Pention 10 Adopt Canditions™) that attaches the New GX/Executive Branch Agreement.'™

The New GX/Executive Branch Agreement 15 intended to ensure that the Department of Justice, Federal
Bureau of Imvestipation. Depariment of Defense and Department of Homeland Secunty and other entities
with responsitihity for enforcing the Jaw, protecting the national security and preserving public safety can
proceed 1 a Jegal. secure and confidential manner to satisfy these responsibilites.’® The DOJ/FBI
represents that the Applicants and ST Telemedia do not object 10 the grant of the petiuon.'*

47 The New GX/Executive Brunch Agreement includes, inrer alia, provisions for information
storage. access to facihties and data secunity, audiing, reporting and notice. The New GX/Executive
Branch Agreement 1s attached as Appendia D 10 this Order and Authonization.  In part, the New '
GX/Executive Branch Agreement provides that New GX and 1ts subsidianies will ensure that all
“domestic commumcations mirastructure” will be located 1in the Umited States and directed, controlled,
supervised and managed by a “domestic communications company ™**’ The New GX/Executive Branch
Agrecment also requires New GX 10 mamtam a full and complete record of every electronic or written
commiumcanon -- related to inierconnection agreements, security procedures and policy, major
tquipment purchases. and joint venture provisions -- by the New GX directors, officers, employees and
apents with the ST Telemedia directors, officers, employees and agents '** Further, 1t requires the

1R Petihon 10 Adopt Conditions. 1B Docket No 02-286 (filed Sept 26, 2003) The agreement,
which the paries entered on September 24, 2003 15 the result of discussions berween Applicants and the
Executrve Branch 10 resolve national secunty and other concerns highlighied in the Petion for Declaratory Ruiing,
see supra note 1 at 20 (askinp Commusgion to defer disposittve acuen on the Applications pending notification
that all 1ssues rmsed by the Executive Branch had or had not been resolved), and by the DO)/FB] Mouion filed on
October 21. 2002, sec supra note 28 (secking deferral of Comnussion action for review of naitonal secunty, law
enforcement and public safery 1ssues). Third Amendment. supra note 1. at J0 (reirerating Applicants’ request for
rrompt revew but o disposrive acuion unud afier DOVER] nouficanon)  See aiso Lener from James L Ball,
Chief, Pehey Division Internanional Bureau. Federal Commumications Comrmssion to Andrew D. Lipman, Jean L
Kiddoo ond Paul O Gagmer. Counsel for Applicants (dated Apr 22, 2003) (advising that review of the
Apphecations could not be finalized by the requested date of Apnil 30, 2002 without receipt of Execunve Branch
nonficanion withdrawing the DOJ/FBY Mouon in sufficient nme to complete this review) (“Policy Division
Lener™) The Petmon to Adopt Conditions advises the Comurussion that these Executive Branch agencies “have no
obrection 1o the FCC grannng™ the Applicanons “provided that the Commission conditions the grant” on
comphance with the New GX/Executive Branch Apiecment  See Petiion 10 Adept Condinons at 1-2

85
k See Petnion to Adopt Condiions at 5 See afso «d at 3 (staing concern thai foreign involvement
i the provision of U'S communicanions must not be permutied to impair the abihty of the U S government to

sansfy s obligauons to U S citizens)
56
! See d

187 See New GX/Exccutive Branch Agreement at At 2 “"Domestc communications infrastructure”

does not include. among other things equipment dedicated 10 the termunation of miernanonal undersea cables,
provided that such equipment 15 utilized solely 1o effectuate the operation of undersea ransport networks(s) outside
of the U'nited States and mn no mannei controls Jand-based ranspon network(s) or their associated systems 1n the
Unnied States See td at Ant 111 A “domestic commumications company” means a subsidiary or other
compoenent of New GX or any entity over which New GX has de facto or de jure control, that provides domestic
commumications Seeid at Art 110 Domestic comumumcations 1s wire communications or electronic
communicetions, whether stored of not. fiom ene U S locauon 10 another U S location as well as the U S portion
of a wire or elecronic comimunication that onigmates or termunales in the United States  See id at Ant 19

ot Seed at An 33
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csiabhichment of a secunty commuitiee of the New GX Board, as well as other secunty provisions
mcluding establishment of a visitation pohicy '*

48 The notice provisions include a requirement that New GX promptly notfy the Department of
Justice. Federal Bureau of Investigation, Department of Defense and Department of Homeland Secunty
of any foreign entity ot mdividual. other than ST Telemedia, that obtains or ikely will obtain a direct or
indirect ownership interest above ien percent m New GX or a domestic communications company, or
gains or likely will gamn “control” of New GX or a domestic commumcations company.’”® The New
GX/Eaecutive Branch Agreement provides for suspension of the agreement with respect 1o New GX and
all demestic communications companies thirty days after receipt from New GX of notice and
documentation reasonably satisfactory to the Department of Justice, Federal Bureau of Investigation,
Department of Defense and Department of Homeland Secursty that neither ST Telemedia nor any other
foreign enuty either controls New GX or a domestic communications company or holds, directly or
indirectly, a ten percent or greater interest in New GX or a domestic communicalions company, unless
these agencies notify New GX within thirty days that the agreement will not be suspended to protect U.S.
national security, law enforcement and public safety concerns.'”! Finally, the New GX/Executive Branch
Agreement stales that the Attorney General. Secretary of Defense, and Secretary of Homeland Secunty
shall not make any objection to CFIUS or the Presideni concerning ST Telemedia’s investment in New
GX or grant of the upplications filed with the Commuission 1n IB Docket No. 02-286, provided that the
Commussion conditions grant of the Applications on comphance, by Global Crossing, New GX and ST
Telemedia with the provisions of the New GX/Executive Branch Agreement.'™ In conclusion of the
CFIUS process. on September 19. 2003. the Prestdent sent a letter to Congress attaching a classified
report ““on my decision to take no action to suspend or prohibit the proposed 61 3 percent investment by
|ST Telemedia]. a company indirectly owned by the Government of Singapore. in [New GX]."'%

g Seed at An 3 (including provisions, inter alia, on the development and mamtenance of an
informanon secunity plan. the qualifications of the principa) network and security officers, general counsel and
head of buman recources. and the estabhshment of a security communiee of the New GX Board). Articles 3.15-3 16
provide that 50% of the members of the New GX Board nominated by ST Telemedia must be secunty direciors,
that1s direciors who are U'S citizens have or acquire U S security clearances, and satisfy the independent
director requirements of the New York Stock Exchange Seed at Art. 3.15-3 16 Within 30 days of receiving
notice of the proposed appmmmment of an individual as a secuniry direcior, the Department of Jusuce, Federal
Bureau of Invesuganon, Department of Defense o1 Deparmment of Homeland Security may object to the
sppomtment. requirng rescission of the appomntment and appoiniment of another candidate  See 1d at An. 3.16

190 See wd at Art 52 See alsoid a1 Ant 1 2 (which defines “control” to mclude the power to reach
centamn decisions as well as de facio and de jure conrol) and at Ant 1 5 (defining de facto and de jure control)

191 See 1d at Art. § 19

152 See 1d at Art 7 3. Arucle 7 2 reserves a night 1o object 1f, iarer alia, there 15 a matenal increase
10 the authonity of a foreipn entity 10 exercise control of New GX or other matenal change in the circumstances
associzted with the proposed mansacbon See 1d a1 Art 7.3 In addition, Arucle 7 2 reserves a nghi to object 1o

the prant of apphcations or petinons of a domesnc communications company for a license or other authorization
under Title 1] or 111 of the Commumications Act See id at Art 7.2

o See Letter f1om the President 10 the Speaker of the House of Representatives and the President of
the Senate (dated Sept 19, 2003). available on www whitchouse povimews/releases/2003/09/20030919-4 himl

(visited Sept 22, 2003)
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49 In assessing the public interest. we take into account the record and afford the appropnate
level of deference to Execuuve Branch eaperiise on national security and law enforcement 1ssues.'™ As
the Commussion sitated in the Foreign Parucipation Order, foreign participation in the U S.
lelecommurmicalions market may 1mplicate significant nanonal secunty or law enforcement 1ssues
umguely within the eapernse of the Executive Branch ' In presummg that an apphcation froma WTQO |
Member applicant does not pose a nisk of anti-competitive harm that would justify derial of the
application, the Commssion does not. however, presume that an application poses no nationa) secunty,
Taw enforcement. foreign policy. or trade concerns *® In the context of this particular proceeding, we
considered these concerns independent of our competiion analysis, and, at the request of the DOJ/FBI,
we deferred action on the Applications '*" The Executive Branch, afier saising national secunty and law
enforcement concerns. now has 1csolved these concerns through the negotiation of the New
GX/Executive Branch Agreement  Therefore, on the record before us, we will not need to consider these
particular concerns as 4 part of our own independent analysis of whether grant of the Applications 1s 1n
the public interest '*° We recognize that separate from our licensing process, New GX has entered into
the New GX/Executive Branch Agreement. and that the agreement expressly states that the Department
of lustice. Federal Burcau of Investigation Department of Defense. and Department of Homeland
Security will not object to grant of the pendmg Applications, provided that the Commission conditions
grant of the Applicabions on comphznce with the New GX/Executive Branch Agreement.’” The
Execuntive Branch has not otherwise commented on this proceeding

50 In addibon. the resolution of the Executive Branch’s concerns regarding national secunity
and law enforcement addresses the concerns stated in the letters from Senator Dayton, Senators Burms
#nd Hollings, and Congressman Weldon that the amended Apphicatiens might raise U.S. national security
1ssues *°° Sinularty. Eaccutive Branch resolution of national security and law enforcement concerns also

194 Sev Foreupn Parncipation Order, 12 FCC Red a1 23919-21, 9% 61-66
19 See 12 FCC Red a1 23919, 9 62

16 See 12 FCC Red at 22920-21, 9 65

1% See. e g, Policy Division Lener, supra note 184 (advising Apphcants we would defer final
teview of the Applications until we received Execunive Branch noufication withdrawing the request to defer
Commussion acuon} XO and 1DT argue that we should obtain public cornment on the Executive Branch’s national
securtty and law enforcement findings before acling on the Applications  See XO Comments, supra note 53. at 2
{arpuing for new 180-day cleck or addmonal commen penod), 1DT Peution o Deny Third Amendment, supra
nole 49, at 31.35 Wc diragree We have provided four sets of pubhe comment periods in this proceeding,
meluding a three-1ound comment period on the Third Amendment  See supra 4 9, 11, 12, and 13 1t has not been
the Comnussion’s pelicy or practice to seek public comment on the Executive Branch’s national security and law
enforcement delermunations and XO and 1DT {ail 10 provide a compelhing reason for doing so in this mnstance, See
Foreign Parncipunion Order, 12 FCC Red at 22920, § 63 (Comrussion accords deference to Executive Branch on
nanienal securnity), see afso Global Crossig Reply 10 XO Comments, supra note 14, a1 3 ("XO fails 10 1dennfy a
aingle transaction n which the Commussion has proceeded as XO suggests.”)

19 See Forerign Parucipanion Order, 12 FCC Red at 23919, 9 62
19 See New GX/Exerunive Branch Agreement at Aruicle 7.1
<00 Sec Sen Davion £x Parre at ). Sen Bumns and Sen Hollings Ex Parre at 1. Cong Weldon Ex

Farre at ]
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addresses the arguments of ACNT and IDT that the proposed foreign ownership of New GX could '

implicate national secunity 1ssues 2ot

31 Wenote that the New GX/Executive Branch Agreement contaims certain provisions relevant
to this transaction that, 1f broadly apphied, would have significant consequences for the
telecommumications mndustry  These provisions, 1T viewed as precedent for other service providers and
potential investors. would warrant further inquiry on our part. and we will consider any subsequent
4greements on a case-by-case basis Notwithstanding these concerns about the broader implications of
the New GX/Executive Branch Agreement. we see no reason 1o modify or disturb the agreement of the
partics on these matters  Therefore, m accordance with the request of the DOJ/FBI, m the absence of any
objectuon from the Applicams. and piven the discussion above, we condition our grant of the
Apphications on comphance with the New GX/Executive Branch Agreement.””

G. Other 1ssues

1. ACNI

52 ACNI states that. as a reseller of telecommumcations services in the United States and
abroad. 1t would be adversely impacted by the proposed transaction *® ACNI advises that Global
Crossing. through 11s subsidiary GC Bandwidth, 15 an ACNI 1investor that owns all of ACNI’s Series A

0 See ACNI Sratement. supra note 39 a1 17-20  ACNI contends that the DOJFBI Mouon “clearly
¢alls into guestion the ahihny of the Comrussion 1o rule favorably en any public interest test under Sections 214(a)
und 210(dy of the Act™ Secrd at 18 IDT arpues that the Commuesion should not approve the transaction before
recen ing Execunve Branch findimgs regarding natonal security and comment of interested parties on those
findings  See IDT Petinon to Deny Third Amendment supra note 49 a1 21-35  We agree that it was correct to
defer action n this proceeding untul we receved Execunive Branch notificaton We do not agree that yet another

round of pubhc comments s 1equired  See supra note 197

Furthenmore ACNJ argues thar insiallanon of an oversight panel composed of U S citizens does not
preclude the Commussion from rejecting the tansfer of contro) of the common carrier licenses  See ACNI Second
Supplemental Lener at 2 ciing Cellwave Telephone Services v F C C, 30F 3d 1533 (D C Cu 1994) and
Moving Phones Parvinershupv FCC, 998 F 2d 1051 (D C G 1993). ceri denied, 511 U 8. 1004, The cited
cases involved parmership arrangements in a proposed hicensee that the Commssion found to violate alien
ownership requirenients of section 2E0(b)(3) of the Act See Cellwave Telephone Services, 30 F 3d at 1534-35,
Moving Phones Periership. 998 F 2d at 1055 No such <iamutory violation exisis here  See supra note 81 (section

310(b)(2) 1s mapphczble to the Applicatons)

202 We note that the New GX/Executive Branch Agreemem provides first for informal resolution of
any disputes  See New GX/Executive Branch Agreemem at Art 4 | 1f any of the pares 10 the New
GX/Execunive Branch Agreement determmes that furnther nepovanon would be fruntless, Article 4 1 authonzes the
party to 1esort 1o the 1emedies of Article 4 2 10 enforce the New GX/Executive Branch Agieement Seeid Arncle
4 2 includes the night of o party 1o bring action for appropnate judicial relief and expressly does not lumt the nght
ofalUS povernment agency. inier alia, 10 request the Comnussion te modify, condition. revoke, cancel or render
null and v ood any hicense, permut. or other authonzeton granied or given by the Commussion 1o a domestic
communmicanons company. or 1equest the Comnussion to LMpose other appropnate sanction such as a forfen'ure
Secid sl A 42

203
' See ACNI Statement. supra note 39, a1 2
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comvertible Preferred Stock * ACNI ctates that 1ts stockholders’ agreement reserves to ACNI a nght of
first refusal should GC Bandwidth seek 10 seil 1ts interests i ACNI pursuant to a bona fide offer from a
third party. but that Apphcants have failed 10 offer the ACNI1 shares held by GC Bandwidth to ACN] 2%
ACNI further states that this 1s “not a mere contractual dispute,” but rather that 1ts stockholder, camer
scrvice, and secunty agreements with GC Bandwidth constrain ACNI’s ability to compete freely in the
marketpiace. “thereby precludmg the Conmmssion’s unquahfied finding that the transfer proposed by
Global Crossing 15 1n the public imterest "*° ACNI seeks a Commission ruling that ACNI’s authonzation
to provide service will not be affected by grant of the Apphcations, and urges the Commussion either to
deny the Penmon for Declaratory Ruling or 1o declare that the exercise, by Global Crossing or its .
successors. of “any of the powers and options granted Global Crossing in connection with 1ts purchase of

preferred stock m ACNI Inc . and transactions of this nature with other resellers,” is not mn the public
207

mterest

53. Global Crossing rephes that ACN11s using the proceeding in an atiempt to exert pressure
with respect to a dispute over unzelated contractual agreements, and contends that the Commission 1s not
the proper venue for ACNI's contractual claims.’® Global Crossing also contends that ACNI
muscharacterizes the agreements between the parties, because, although ACNI has a right of first refusal
if GC Bandwidth sells its holdings in ACNI. the proposed transaction will not result 1 the sale of the
ACNI shares owned by GC Bandwidth and therefore will not trigger any right of first refusal.’® Finally,

Global Crossing agrees that approval of the proposed transaction will not affect the authonzation

previously granted to ACNI ae

54. This proceeding 1s not the proper forum for interpreting the commercial contracts between
Global Crossing and ACN1 "' We zlso clanify. as requested by ACNI and supported by Global Crossing,

20 See sl a1 5 ACN] <rates that Sertes A 1s a voung stock that currently represents 10% of ACNI’s
voung shares. see 1d at 7, and thai GC Bandwidth holds one of nine ACNI board of director seats and has the nghi
10 designate one of threc members of an audit commurnee of the board  See :1d at 7-8 GC Bandwadth has the right
10 convert its prcfened shares 1o common siock or debt See 1d at & A securnity apreement associated wath the
<loch putchase agreement grants (GC Bandwdth a secunty inierest i the property of ACNI and 1ts subsidianies,
and a cammier senace agreement comnmts ACNI to purchasing capacity from Global Crossing  See «d The stock
agiecment also gives GC Bandwidth vele power over centain non-telecommunications business activities, See id

205
See 1d

20 Seead at 5-6, see also id a1 20 (alleging that “the disinclination of {Global Crossing] to honor
the night of first refusal by [ACNI] may be read as a reflection of the Applicant’s refusal 10 honor or recognize the
conmract laws of the United States™)

2 See 1d at 3. 21-24. see alse ACNI Objections to Third Amendment, supra note 50, at 9-10
(a1gwing that Comnussion should qualify any declaratory ruling 10 prohsbit Global Crossing from exercising any of

the powers or oplions)

208 Sce Ginbal Crossing Furiher Reply 10 ACNI, supra note 47, at 1-2
209 See id a1 2

210 See id at 4

2 See, ¢ g, Regenis of Universiny Sy<iem of Georgia v Carroll, 238 U S 586, 602 (1950) (holding
thar the Commussion 1s not the proper forum to higate contractual disputes between licensees and others); In re

fconunued )
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that grant of the mstant Apphcations does not purport to affect ACNI's intemmational section 214
authonizetion.”’? In all other respects. we deny the relief ACNI requests. In this regard, we deny ACNI’s
suggestion that we inquire further into the proceedmgs conducted by the U S bankruptcy court and
CFIUS. as well as the allemative sugpestion that we dismiss the Applications for failure 10 meet section
] 65 or 1.747 of the Commuission s rules 2° We find without merit ACNI's arguments agamnst the First
Amendment filed by the Applicants ™™ Further. we find without merit ACNI's argument that the Second
Amendment filed by Apphcants. now moot. was a major amendment requiring additional notice and
comment *’* Additionally. we find no merit in ACNI's argument that Apphcants are in violation of the

{Continued from previous page)
Apphicanons of Arecibe Radic Carporanon, Memorandum Opiruon and Order, 101 F C C 2d 545, 548, 9 8 (1985)

{because the Commssion does not possess the resources. expertise or junisdiction to adjudicate breach of contract
queshions fully. the Commussion normally defers 1o judioal decisions regarding the mierpretation of conacts).
The record before us suggests that the 1ssues ACNI raises in fact are disputes over private contractual rights
between two parties that do not give nise 1o more general public interest concerns under the Act,

2z See ACN Communicanon Services, Inc |, Internanonal Telecommunications Certificate, File No.
1TC-214-20000203-00052, Public Notice Internauonal Authorizations Granted, Report No TEL-00194, DA 00-
483,15 FCC Red 4659, 4660 (Int’l Bur 2000y {ACNI’s international section 214 authonzation). We do not grant
ACNI's request that we broaden our clanficanion 1o mclude “any similarly situated carriers’ certificates,” see ACNI
Statement, supra note 39, at 3 and ACNI Objecuions 1o Third Amendment, supra note 50, at 9-10, as the record
does not mclude mformation about any such additicnal carners, nor do we reach the question of whether any such
camers are “estopped on the ments in respect of any future transfer of their cernficates,” see id , for the same

1eason

o See ACNI Lener. supronote 46, at 1-2, 7, 47 CF R §& 1 65 (requinnp apphcants 1o furmish
addinenal or conected mformaton in a nmely fashion). 1 747 (disallowing inconsistent or conflicting
apphications), see alse Global Crossing Reply to ACN] Lerter supra note 46 at 1 ("Applicanis reaffirm that there
have been no matenal changes 1o the informaton provided in the Application except as previously disclosed by

Appheants 7)

a4 ACNI seems 1o construe the Fust Amendment. tns olving the Submarnine Cable Apphcation and
Sechon 214 Apphcation. as samehow also mvelving Title 111 questions  See ACNI Turther Comments, supra note
46, a1 9-10, 12-15 ACNI also secms 0 sugpest that. merely because the Commussion sought further information
fiem Applicants 1n a senes of lenters in this proceeding, Applicams failed 10 fully disclose. misrepresented, or
deliberately concealed information Seesd at 11-12 Further. by focusing on Hurchison Telecommunications Lid,
and 1ts major sharcholder Hutehison Whampoa Lid . see 1d at 15-18, instead of commeniing on the Indosat
nznsachion described 1n the First Amendment, ACNI s comments arc noi responsive 1o the Comrrussion’s February
20. 2003 public notice See also Global Crossing Further Reply to ACNI, supra note 47, a1 1-2 (arguing
Commussion should reject ACNI Further Comments becanse they fail 10 raise any 1ssue 1clated 10 the affibations
placed on pubhc notice) Finally, ACNI argues. with 1espect 1o each of Apphcants” Ant-Drug Abuse Act
certifications, that ACN1 “would have difficulty m acknowledging ns veracity " because Applicants cannot “cernfy
under sechion 5301 that no officer or five percent (5%) owner 15 m vialation of the Anti-Drug Abuse Act of 1988.”
See ACN] Funiher Comments at 20. see alse infra note 216 In effect. the ACNT Funther Comments are an
untimely pention to deny the underlying Apphcations, unaccompamed by a motion to accept @ late-filed pleading
See 47 CF R §§145,146 Ahhough we have read and considered the ACNI Further Comments, we find nothung

11 the pleading that furihers our analvsis of this transaction

o See ACNI Second Supplemental Letter. supra note 46. at 2.3 We disnuss this a1 gument and
other arguments concerning the Second Amendment as mooted by the withdrawal of Hutchison
Telecommumeatons Lid from the Purchase Apieement and 1he subsinution of ST Telemedsa for Hutchison
Telecommumcztons. 1td.. as set out in the Third Amendment. supra note 1
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Anu-Drug Abuse Act '
2. Pending Applications

55 Apphcants request that the transfer of control of the wireless licensees include authority for
New GX. upon consummation of the proposed transaction. to control the following authonzations and
filings (1) authonzanons 1ssued 10 GCNAN and EAN subsequent to the filing of the Applications but
prior 1o consummanon of the proposed ransfers, (2) hicenses held by GCNAN and EAN for facihities that
have been constructed and are operanonal by the ume the transfer 15 consummated and that may have
been emitied from the Applications and (3} apphcations, notifications of ninor modifications, and
amendments thereto filed by GCNAN and EAN and pending at the time of consummation of the
ransfers ©'7 We conclude that any authorizations 1ssued during the pendency of this proceeding or filed
after the Applications and still pending at the time of the release of this Order and Authonzation, any
licenses that have been construcied and are operational by the ime the transfer 1s consummated, and any
appheations. notifications of minor modifications. and amendments thereto pending at the time of
consummation should be deemed to be covered by this Order and Authonzation 1o the extent that they
are hsted in Appendix B Consistent with section 1 65 of the Commussion’s rules, Applicants should
amend any current pending apphcations to reflect the transactions approved by this Order and

Authonzation

ae See ACNI Further Comments. supra note 46. at 20 (alleging that any cernfication as 1o the
yvesiment by Hmchison Telecommumicanons Lid  now moot, would be msufficient), see also ACNI Second
Supplemenial Letter at 2 (ar1guing Applicanis must certifs comphance by Hutclison Whampoa Lid directors),
ACNI Objecnions to Third Amendment, supra note 50, a1 7-8 {arguing that Applicants have not certified that ail
officers. directors and persons holding 5% or more of <1ock are ehigible), Lerter from William Malone, Gerard
Laveny Lederer and Jame< R Hobson Counsel for ACNI, to Secretary, Federal Communications Commussion
(filed July 2. 2003) ("ACNI Fifth Supplemental Lener™), at 1 (arguing that Applicants must dennfy every
individual subsect 1o cernficanion)  We note that Applicanis have filed ann-drug abuse statements  See Section
214 Apphcanon supra note 1. a1 10 Submuanne Cable Applicanon. supra note 1. a1 9, Radio License Apphcation,
supra note 1. at Form 603 Third Amendment. supra note 1. at Anachment H (providing ceruficanons from Global
Crossing New GX. and ST Telemedia and advising that no Creditor Shareholder wall hold a 5% or greater interest
in New (X}, Tourth Amendment, supra note 1. at Form 603, Assignee/Transferee Certificanion Statements, see
also Global Crossing Further Reply to ACNL supra note 47. a1 1-4 (s1aung that Applcants have provided anti-
drug abuse cerficanons) Moreover we disagree with ACNI that the anu-drug abuse certifications are deficient
because they do not tdentify specifically each officer and director of New GX and the Singapore compamies that
would control New GX  See ACNI T'ifih Supplemental Lenter at 1 (arguing that the Commussion s treating U 8
and forcign apphcants differemly)  Apphcants cernfications are consistent with those provided by both U § and
foreign applicants <eekng to transfer control of the kinds of authonzauons and licenses a1 1ssue n this proceeding.
See also Glebal Crossing Opposimon ta Petitions 10 Deny Third Amendment, supra note 52, at 2 n.5 (stating that
the cerifications “are consistent wiath the certifications subnutied in similar proceedings and routinely accepted by
the Comnussion n both paper and electronic filings™)  Finally, 1t appears from the service list attached 1o the
ACNI Fifih Supplemental Levter that ACNT did not serve al) of the parmes  See supra note 4)

= See Radio License Apphcation, supra note 1. at Form 603, Exhibit C  Applicants have provided
updated informanion on this 1equest  See February 6 Letter. supra note 62, at 11 See also Aupust 18 Letter, supra
note 62. at 2

At 47CFR §165

45



Federal Communications Commission DA 03-3121

IV. CONCLUSION

56 Bascd on the foregomg findings. we conclude, pursuant 1o sechon 310(b){4) of the Act and
Comimssion’s precedent for indirect investment by WTO Members 1n U.S. common camier licensees,
that 11 would not serve the public mnterest to prohibit the proposed mdirect foreign ownership, by and
through New GX. of GCNAN and EAN, the Title Il licensees  Specifically. this ruling permits GCNAN
and EAN 1o be owned indirectty by New GX (through GC Holdings) (up 10 and including 100 percent of
the equity and voting interests). ST Telemedia (through STT Commumnication Limited and STT Crossing
1.1d ) and ST Telemedia’s Singapore shareholders, mncluding Singapore Technologies, Temasek, and the
Government of Singapore (up to and including 61 5 percent of the equity and voting interests); and
various WTO Member Creditor Sharcholders, each of which 1s permitted to hold a less-than-ten-percent
cquity and/or voung mnterest as finally determined under the plan of reorgamzation (up to and including
an apgrepgate 38.5 percent of the equity and voting interests) In addition to these approved mterests,
New GX may accept up to and including an aggrepate 25 percent indirect equity and/or voting interest
from the WTO Member Creditor Shareholders, and from other foreign ivestors, without seeking prior
Comrmssion approval under section 310(b)(4), subject to the following conditions® (1) GCNAN and
EAN shall obtain prior approval before any foreign individual or entity other than New GX (through GC
Holdmngs). ST Telemedia (through STT Communication Limited and STT Crossing 1td.), Singapore
Technologies. Temasek, or the Government of Singapore acquires sndividually a greater-than-25-percent
indirect equity and/or voung mnterest in GCNAN or EAN. and (2) GCNAN and EAN shall seek approval
under section 310(b)(4) before they accept any additional indirect investment. other than that approved
here. from ST Telemedia. Singapore Technologies, Temasek and the Government of Singapore. We
emphasize that. as Commission heensees, GCNAN and EAN have an affirmautive duty to contuinue to
monitor attmbutable foreign equity and voting interests and to calculate armbutable interests consistent
with the attnbution primciples enunciated by the Commission

57. We also conclude, pursuani to sections 214(a} and 210(d) of the Act and section 2 of the
Cable Landing License Act, that the transfers of conirol are not hikely to result in harm to competition mn
any relevant markets and likely wall result in public interest benefits The amended reorganization plan,
approved by the bankruptey court. will allow the FCC-Licensed Subsidiaries 10 reman as valuable
competitors and providers of 1clecommumecations services W deiermine that the agreement between
the Apphcants and the Executive Branch addresses any national secunity and luw enforcement concerns

related 1o foreign investment mn the transferee.

58 Accordingly. we approve the requested transfer of the international section 214
authonzations, domestic section 214 authority. common carmer and non-comimon carmer wireless
licenses. and submarine cable landing hicenses hisied in Appendin B. subject to the requirements and

conditions specified in this Order and Authorization

V. ORDERING CLAUSES

59, Accordingly, IT 1S ORDERED that, pursuant to sections 4(1) and (1), 214(a), 309, and 3]0(d}
of the Commumcations Act of 1934, as amended, 47 U S C §§ 154(1) and 154(3), 214(a), 309, and
310(d) and section 2 of the Cable Landing License Act, 47 U.S.C. § 35, and Execunive Order 10530, the
Scetion 214 Application, Submiarine Cable Application. and Radio License Apphceation, as amended by
the First Amendment, Third Amendment and Fourth Amendment filed by the Applicants 1n the above-
captioned proceeding to transfer control of vanous hicenses and authonzations hsted in Appendix B to
this Order and Authonzanon, ARE GRANTED to the extent specified i this Order and Authorization

60 JT 1S FURTHER ORDERED that, pursuant 1o section 310(b)(4) of the Communications Act
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01 1934, as amended, 47 U § C § 310(b)(4), the Peution for Declaratory Rubng IS GRANTED 1o the
extent ¢pecified mn paragraph 35 of this Order and Authonzation

61 IT 1S FURTHER ORDERED that, pursuant to secthons 4(1) and (j), 214(a) and (c), 309 and
310(b),und (d) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(2) and 154(3), 214(a), |
(¢). 309. and 310(b), (d), and section 2 of the Cable Landing License Act, 47 U.S.C. § 35, the Petition to
Adopt Conditions to Authonzations and Licenses filed by the DOJ/FB) on September 26, 2003, IS
GRANTED and the declaratory ruhing. authorizations and licenses granted heremn are SUBJECT TO
COMPLIANCE WITH the provisions of the New GX/Executive Branch Agreement attached hereto
betwcen Global Crossimg, New GX and ST Telemedia on the one hand and the Department of Justice,’
Federal Bureau of Investigation. Department of Defense and Department of Homeland Secunty on the
other. dated Septecmber 24, 2003. ¢ffective on the date when the transfers have closed, which New
GX/Executive Branch Agreement 1s designed to address national secunty, law enforcement, and public
«afery 1scues of the Department of Justice, Federal Bureau of Investigation, Department of Defense and
Depaniment of Homeland Secuniy reparding the authonty granted heremn. Nothing in the New
G X/Executive Branch Agreement 1s mntended to Iiimit any obligation imposed by Federal law or
regulation including. but not imted 10. section 222(a) and (c)(1) of the Commumcations Act, 47 U.S.C.
& 222(a) and (c)t1). and the Commission’s implementing regulations.

62 IT 1S FURTHER ORDERED that, pursuant to section 214 of the Communications Act of
1934, as amended. 47 U S C § 214, and section 63.10 of the Commssion’s rules, 47 C.F.R. § 63.10, the
International 214 Subsidianies SHALL BE CLASSIFIED as dormmant international carmers in their
provision of services on the U S -Smgapore and U 8 -Indonesia routes. and SHALL FILE the reports

required by section 43 61(c), 47 CF.R § 43 61(c), as applicable.

63 ITISFURTHER ORDERED that, pursuant to section 214 of the Commumcations Act of
1934 a< amended 47U S C § 214, secnion 2 of the Cable Landing License Act, 47 U.S.C § 35, and
sechions 63 24(e)(2). 63 18(h), 63 09(g). and 1.767(a)(8) and (11) of the Commussion’s rules, 47 C.FR. §
63 24(e)(2). 62 18(h), 63 09(g), 1 767(a)}(8). (11). New GX SHALL FILE an updated mterlocking
direciorate cerufication with the Commuission within five business days afier appointment of 1ts board of
drreciors and the boards of the Intemational 214 Subsidianes and Submarne Cable Subsidiaries or within
five business days of the release of this Oider and Authonizauon, whichever occurs later.

64 ITIS FURTHER ORDERED that File No SCL-T/C-20020822-00070, 1o trans{er contro] of
imerests held by Global Crossing Telecommunications mn the JUS cable landing license. 1S DISMISSED

AS MOOT for the reason siated herein at note 155

65 iTISFURTHER ORDERED that ACNI's motion to extend the deadline to file rephes 1S
DENIED 1n all respects for the reasons stated herein at paragraph 10

66 1T 1S FURTHER ORDIRED 1hat the Gehman Letier and Newbndge Capital’s pleadings
ARE DISMISSED with prejudice for the reason stated herein at paragraph 10,

67 1T1S FURTHER ORDERED that the petiions to deny the transfers of contro] and
opposinions 10 the petition for declaratory ruling. as amended, filed by CWA. ACNI, IDT, and XO ARE

DENIED 1n all respects

68 ITIS FURTHER ORDERED that, pursuant to section 1 65 of the Commussion’s rules, 47
CFR &1 65 the Apphcants are afforded 30 days from the date of release of 1this Order and
Authorizanon 10 emend all pending applications in connection with the mstant Applications to reflect the
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transier of control approved n this Order and Authonization. '

69 This Order and Authonzation 1s sesued pursuant 1o avthonty delegated by sections 0.261,
(0291, and 0 331,47 CFR §§0261.0291.0331. and 1s effective upon release Petitions for
reconsideration under section 1106 or appheations for review pnder section 1.115 of the Comrmssion’s
rules. 47 CFR §§1106. 1 115. may be filed within 30 days of the date of the release of this Order and

Authorization Seed47 CFR §14(b)2)
FEDERAL COMMUNICATIONS COMMMISSION

Dona]d Abe]son Chch ,é/:(gé
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